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CHAIRMAN TORRES: The hearing w come to order. 
I want to apologize to those of you here. I was lost 
5 this morning and I'm glad I found the location at last. 
6 I would like to thank Senator Morgan, as Vice Chair 
7 of the Toxics Committee, and Senator Keene for being with 
8 us, and welcome Asemblyman Byron Sher to serve with us this 
9 morning. 
As one is well aware, California has a severe 
11 growing toxic contamination problem, oftentimes made worse 
12 by the inability of government, industry and public to work 
13 together. Especially important in achieving an effective 
14 societal response to toxic pollution is the determination of 
who bears the responsibility for paying the necessary costs 
16 of a clean environment. 
17 ution of this issue, I believe, is fundamental 
18 to all par concerned -- government prosecutors and 
19 regulators must be able to recover taxpayer money expended 
20 for Supe clean-ups; and industry must be able to 
operate in a early defined legal and business context; and 
the public must be assured that they are being protected by 
23 the Government and not being made to bear unnecessary 
24 
25 
financial 
In 
• 
ornia, resolution of this issue of who pays 
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1 
2 
3 
for toxic 
has 
and by a Superf 
on and how that liability is enforced 
the complexi subject matter 
statute which contains liability language 
4 which is often incomplete, uncertain or contradictory. 
5 
6 
7 
8 
9 
12 
13 
14 
16 
Efforts toward this end were made ring the last 
session of 
Assembly, 
bill 
Legislature to resolve s. In the 
ron Sher of this Di ct introduced AB 870, a 
d have author ed State authorities to place 
liens on property subject to Super£ ean-ups. 
In 
similar to 
reauthorized 
neither b 
number 
liability 
enate, my 1, SB 75, contained language 
innocent landowner provisions of the 
al Superfund statute. Unfortunately, 
eved final passage before adjournment. 
, we have the opportunity to hear from a 
tnesses of recognized expertise in Superfund 
ues. I am especially pleased to welcome Mr. 
Roger Marzulla from the u.s. Justice Department, and Mr. 
18 Philip Rarick from the National Association of Attorneys 
19 General. 
Mr. Marz la's testimony will be quite helpful, I 
believe, in us with an insight into the Federal 
perspective on andowner liability and governmental lien 
authority in l the recently reauthorized Federal 
24 Superfund. 
25 Mr. Rarick will be explaining the various approaches 
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2 
1 which other state jurisdictions have taken with repsect to 
2 Superfund 1 and the placement liens. 
3 And finally, I am grateful that Mr. Sher was able to 
4 reschedule his 1 e to be with us. Your past efforts on 
5 Superfund liens have clearly been ive and extensive 
6 and I am sure you will be providing us with your usual 
7 well-considered thoughts on this issue here in the very 
8 environment in which you exist. 
9 Mr. Marzulla. 
1 SENATOR MORGAN: I'm sorry. 
11 If I could, I would like to welcome you and everyone, 
12 Assemblyman Sher, in my district, and also say that I would 
like to have the opportunity for some of my consitutents to 
14 testify before we close today. They are here. They have 
had firsthand experience with this problem and I would hope 
16 that they would have the courtesy of some time. 
17 
18 
19 
23 
CHAIRMAN TORRES: Absolutely. 
Assemblyman Sher. 
ASSEMBLYMAN SHER: Mr. Chairman, Members of the 
Committee, I want to express my gratitude to you and the 
other Committee Members for holding this hearing at a 
location could not be more convenient for me here on 
the Stanf campus. 
24 As you said, Mr. Chairman, last year AB 870, a bill I 
25 authored, was heard before this Committee and, as it was 
I 
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1 
2 
3 
4 
presented to 
Department 
where State S 
clean up the 
the bill authorized the 
Services to 
or toxic 
operty. 
ace a lien on property 
monies are spent to 
5 procedures for recor on of the lien, 
6 allowed for the lien to include attor s fees, court costs 
7 and interest, and specified that the lien would be released 
8 when the f State costs were recovered or alternative 
9 payment is assured. 
It also r re Department to record a 
11 notice of nece ty to perform abatement action with the 
12 county recor ior to recording the notice of the lien 
and to send a coP¥ of the notice to the owner of record. 
1 , the Bill exempted from its provisions 
residential properties consisting of four or fewer units 
16 and, at the of the Cattlemans Association, it also 
exempted property used in agricultural production, provided 
18 that the tment determines that the owner did not cause 
19 or consent to toxic release. 
24 
I want to now on, further reflection, I am not 
sure the ural exemption is appropriate and I would 
be inter to learn today the views of the members of the 
Committee 
contains too 
Chairman. I don't want people saying it 
exemptions, something we heard in a recent 
25 election. 
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1 The B l was sponsored by the California Attorney 
2 General's Office. The measure was intended to address only 
3 those situations where State funds, for the most part 
4 provided by industry and taxpayers, are used to ean up 
5 property, thereby providing benefit to the property. 
6 Drafting the Bill, we carefully avoided changing in 
7 any way current law with respect to personal liability of 
8 the property owner. We thought that the Bill provided a 
9 modest and sensible method for the State to recover funds 
10 spent to clean up property where the owner or other 
11 responsible party failed to act. 
12 In the course of the Bill's movement through the 
13 Legislature, the opponents were concerned about both the 
14 personal liability, but, particularly, in the case of my 
15 bill, the landowner's liability; and they wanted to separate 
16 out different categories of landowners: the guilty 
17 landowner; innocent purchaser, where the land was polluted 
18 previously; the innocent landowner who was the victim of a 
19 midnight dumper and had someone dump the hazardous material 
on the land; landlord. 
21 The opponents of the Bill proposed that there should 
be neither in rem nor persona liability, unless the 
23 landowner actually caused the hazard. Cases like People 
24 versus Greene, the Leslie Salt case, which the landowner is 
25 liable without regard to who caused the hazard or the 
CAPITOL REPORTERS (916) 446-2757 
2 
condition and in 
State funds may 
te of the fact that the expenditure of 
substantially the value of 
3 the landowner's property by removing the polluted condition. 
4 Attorney General resisted the proponent's 
5 proposal. As author of the bill, I am prepared to explore 
6 some refinements in the circumstances under which a lien 
7 might be against the property. However, I want to 
8 make it clear I am certainly not prepared to relieve 
9 landowners any personal liability that already exists 
under current law and would to use any legislation 
I introduce to weaken current law as to the landowner's 
12 liability. 
13 
15 
18 
19 
20 
23 
The sse over 870 and your bill, Mr. Chairman, 
resulted i s interim hearing. Again, I want to 
compliment your consultant on the excellent background paper 
where he r ews Federal law and the law in other 
states. I am rticularly impressed with that and with how 
it demonstrates that my own bill, 870, is really kind of a 
compromise, a 
compared to 
Massa 
other states 
So I 
ate approach to the lien question, as 
laws of, for example, Arkansas, 
Hampshire, New Jersey, Tennessee and 
nk the background paper makes my bill look 
24 good and I the Committee will agree. 
25 CHAIRMAN TORRES: That might not have been the 
CAPITOL REPORTERS {916) 446-2757 
1 intent, but I am ad that's the way it worked. 
2 ASSEMBLYMAN SHER: I am glad, too. 
3 In any event, I want to reiterate my gratitude to 
4 you, Mr. Chairman, and the Committee, pursuing this 
5 matter. Because I myself intend to pursue it in the next 
6 session and I hope the hearing today indicate what 
7 changes, if any, we ought to make in the measure before it's 
8 reintroduced. 
9 Thank you. 
1 CHAIRMAN TORRES: Mr. Marzulla, welcome to the 
11 Committee. 
12 MR. MARZULLA: Thank you, Mr. Chairman. 
13 It's indeed a pleasure to be here. California has 
14 long been a leader in the job of cleaning up toxic 
substances and it is, indeed, my delight to have the 
16 opportunity to share with this Committee the perspective of 
17 the Federal Government, as created in the original Superfund 
18 Act, as well as the 1986 amendments to -- the Superfund 
19 Amendment to Reauthorization Act of 1986, which we 
affectionately refer to as SARA. She will become the friend 
21 to all us, I think, in the coming years. 
22 It s purpose today, Mr. Chairman, not to tell 
23 California t it ought to adopt; but to share with this 
24 Committee the experience that we have had and the impact, as 
25 we see it, of the new provisions of SARA in two specific 
CAPITOL REPORTERS (916) 446-2757 
areas; 
for pr 
is, 
on 
new lien provision and the provisions 
tain landowners. 
I would also like to, in passing, mention the 
8 
4 retroactivity question and how that has been handled. 
5 st of , SARA contains a new provision under 
which a lien is created upon real proper which is affected 
7 by a remedial action, as to any person who is liable under 
8 
ll 
Section 1 
that we ini 
As 
create a 
the Superfund Act. CERCLA being the acronym 
used for that. 
can see, what s l does not do is to 
as against property which is not the subject 
12 of a remedial act or action or affected by that remedial 
24 
property that might be owned by a person 
e under the cost recovery provision, Section 
arises either upon the incurrence of costs 
or upon the date that notice is first 
ially responsible party, whichever is 
priority of that need with 
lien holders or encumbrancers on the 
by date of filing. And the extent to 
include costs which have not yet been 
incurred; that is, inchoate portion of the lien, is 
ultimately to 
You w 
determined by state law. 
note that this provision attempts to strike 
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1 a balance between legitimate interests of the Federal 
2 Government in recovering costa which been expended out 
3 of the public Treasury, Out of the Superfund, for the 
purpose of creating the clean-up; the tional interest of 
5 the Government in seeing that an individual landowner is not 
6 unnecessarily benefited by the expenditure of those public 
7 funds and, at the same time not overreaching, not creating a 
8 lien which would encumber the property of other responsible 
9 parties under Section 107, such as generators and 
l transporters. 
11 Secondly, I would like to pass on to a discussion of 
12 the so-called innocent landowner. Let us put this in 
13 perspective for a moment. Superfund specifically defines 
14 those persona who are liable for the costa of remedial 
15 action and response actions. Included in that definition is 
16 the owner of the property. 
17 Now, the original statute contained an exemption from 
18 that liability for persons who hold a security interest in 
19 the property. And subsequent judicial definition has 
fleshed out that source of liability to the point that we 
are able to that a security holder who forecloses and, 
22 thus, takes e to the property solely for the purpose of 
23 protecting security there is not liable, but that the 
24 former securi holder who takes title to the property and 
25 then begins to treat it as his own is not a specially exempt 
CAPITOL REPORTERS (916) 446-2757 
9 
proper owner thereafter escape liability under 
Superfund. 
SARA created an additional category of persons 
4 who may assert a defense under the statute. Let me 
5 underscore , although the security interest holder is 
exempt from 1 ility under Section 107, the so-called 
7 innocent landowner is entitled only to assert a so-called 
8 third-par defense under the section as to which he or she 
11 
12 
14 
has the bu proofp. 
the sole cause 
the l r 
when the 
preca 
individual is 
ty defense, essence, says that if 
the contamination was someone other than 
that landowner has exercised due care 
nation was discovered and took reasonable 
nst foreseeable contamination, then that 
tled to a defense, provided the third 
16 party was not s agent, servant, employee or someone with 
whom he had a contractual relationship. 
B The ar amendment to SARA is in the definition 
portion 
and it 
individual 
statute in which the term nownern is defined; 
from the definition a person with whom the 
contract those landowners who did not know 
2 and had no reason to know about the contamination at the 
time that red title to the property. 
24 This is intended to address situations in which 
cities, for e, acquire title by way of a tax sale in 
CAPITOL REPORTERS (916) 446-2757 
1 
2 
3 
which ind 
instances w 
exercized, as w 
s acquire title by way of inheritance, 
the power of eminent domain has been 
as instances in whi the individual has 
4 truly attempted to determine whether or not the property 
5 that is being purchased is contaminated and has established 
6 that he or she s not know or have reason to know that the 
7 contamination existed. 
8 Let me underscore that, as a part of establishing 
9 this defense, the individual must show that he exercised due 
0 care where contamination was found and that the 
1 precautions were taken against reasonably foreseeable 
12 
13 
14 
15 
contamination. 
Final 
the que 
adopted, one 
, I would like to pass on just for a moment 
retroactivity. When the Superfund was 
the open issues of constitutionally 
16 statuto pretation point of view was the question of 
whether or not the statute reached acts which had taken 
18 
19 
place or to 
It 
s adoption. 
our position legally that there is no 
20 constitutional i irmity; and that has been accepted 
universal in cases in which it has been litigated. 
22 Moreover, as a ic policy matter, Congress has chosen to 
23 visit the cost of clean-up not upon the public at large, but 
24 upon those individuals who profitted from the commerce which 
25 has occurr which has given rise ultimately to the 
CAPITOL REPORTERS (916) 446-2757 
toxic waste dumps dot the country. This is not a 
source l based upon blame or fault. It is 
rather a means allocating costs in the same way in which 
4 taxes may be levied upon certain portions of industry or a 
5 society at lar • 
12 
14 
And it is our view that the Superfund, in its 
retroact 
problem 
exists, that 
matter, 
at large, 
costs o 
individual 
creation 
sions, in attempting to deal with a 
sted at its adoption in 1980 and currently 
ess has made a choice, as a public policy 
costs should not be borne by the public 
to the maximum extent possible, that those 
located on an individual basis as to an 
te to those who have been involved with the 
toxic waste dump. 
concludes my testimony, Mr. Chairman. I would 
16 be happy to answer any questions. 
17 CHAIRMAN TORRES: Questions, Mr. Sher. 
18 ASSEMBLYMAN SHER: Mr. Marzulla, I just wanted to be 
12 
clear about 
to certain 
is not av 
relati 
defense that you describe which is available 
es, putting the burden of proof on them, but 
e to a landowner that has a contractual 
polluter. Am I right about that? 
MR. MARZULLA: The third-party defense, Mr. Sher, 
24 applies in an instance in which an individual can show that 
he had nothing to do with the creation of the pollution 
CAPITOL REPORTERS (916) 446-2757 
1 
2 
3 
4 
5 
6 
problem .. 
dumper, 
night. 
That wo be a circumstance which a midnight 
ace ums on the back 40 at 
The ense, however, would not apply if that 
midnight dumper were an agent or empl 
or if the 1 r had a contractual 
of the landowner 
ationship with that 
7 midnight dumper. 
8 ASSEMBLYMAN SHER: Bow about the landlord or the 
9 lessor-lessee relationship? Is that the kind of contractual 
relationship would excl defense? 
11 MR. MARZULLA: It would exclude the defense. It gets 
12 a little complicated. 
13 ASSEMBLYMAN SBER: It would not be available? 
14 MR. MARZULLA: Yes, the defense would not be 
15 available to a landowner who leased property to a third 
16 party who, in turn, was engaged in the business of dumping 
17 hazardous wastes when he dumped hazardous waste. 
18 ASSEMBLYMAN SBER: Or permitted a release to occur? 
19 MR. MARZULLA: That's correct. Given the statute is 
22 
23 
24 
25 
strict 1 
the indiv 
the provi 
describe 
landowner 
And I 
, the release occurred on the property 
owns, he is liable, unless he comes within 
the defense. And the individual that you 
d not be within the so-called innocent 
ense as Congress has created it. 
nk what Congress has had in mind, sir, is 
CAPITOL REPORTERS (916) 446-2757 
that r was in a posi contractually to 
protect f nst that occurrence to provide for 
indemni so f th in the course of contract. 
CHAIRMAN TORRES: Senator Morgan. 
SENATOR MORGAN: Thank • 
Mr. Marz 1 would you with that comment 
you were just as to how you feel that the lessor or 
the 1 is e to d in the protection? 
MARZULLA: Well, I fear that is probably not 
my area se as I sent the other side 
in these cases. However --
SENATOR MORGAN: My question is, if this is the way 
the thi ense works, there has to be some 
14 expectation r ism here, I would hope, as to what you 
15 are looki for when you are arguing your case on behalf --
on behalf ur side, what are your expectations as far as 
responsibil the landowner or the lessee that you are 
looking for to see whether or not they can be fulfilled. 
ULLA: As an initial matter, we, of course, 
enforce ute as Congress adopted it. The so-called 
innocent 1 ense would apply only in an instance 
in which an has purchased property, so it doesn't 
reach the lesso essee relationship at all. 
We wo d look to the words of the statute which say 
all owners are liable unless a third party with whom they 
CAPITOL REPORTERS (916) 446-2757 
15 
1 had no contract relationship was the cause of the 
2 release; instance of an sting landlord-tenant 
3 relationship, e would, of course, be a contract. That 
4 being the case, the individual would not have a third-party 
5 defense able. 
6 CHAIRMAN TORRES: Any further questions? 
7 Senator Keene. 
8 
9 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
22 
23 
24 
25 
SENATOR KEENE: What you are saying, no contractual 
-- it sounds awful broad. 
Are e certain contr relationships that are 
permi e? It would seem to me there are all sorts of 
potential contractual relationships that would 
have nothing to do with the lessor-lessee relationship or 
anything s ar to that, business relationship. 
MR. MARZULLA: That issue has not been litigated, 
Senator. words, on the face of the statute, appear to 
create a f r narrow defense; that is, they refer to 
agent, servant, oyee or anyone with whom the landowner 
has a contractual relationship. 
It 1 be that at some point, a court may decide 
that some contractual relationship is so far beyond the pale 
of the sta Congress did not intend to include that 
particular r 
It 
instances 
onship. 
s appear, however, fairly clear that, in 
e that contract relates directly to the 
CAPITOL REPORTERS (916) 446-2757 
1 proper on whi dumping has occur , a purchase 
contract or a lease for example, that are included. 
~And I think we might also draw further insight as to 
4 what Congress intended by looking at the security interest 
5 provision, an instance in which title is held for security, 
6 to see those are -- those who are included and those who are 
7 not. 
8 SENATOR KEENE: Thank you. 
9 CHAIRMAN TORRES: Mr. Marz a, let's define more 
11 
12 
clearly, benefit, where a plume has moved on to 
another 
happen to f 
, an adjacent property owner, which does not 
in the definition of facility, but yet 
would be a residential residence or homeowner. 
14 ity is incurred by them as a result of 
that being on their property? 
16 MR. MARZULLA: I think the legal analysis, sir, would 
18 
19 
24 
25 
be that the 
a facility, 
occurred. 
created a 
so-called 
establish 
there was no 
party who ca 
ividual is a landowner under Section 107 of 
is, a place at which a release has 
having established that, the Government has 
e case against the individual. 
, however, would have available the 
defense and, if that landowner can 
had no contractual relationship, that 
or servant relationship with the third 
the release, that he exercised due care 
CAPITOL REPORTERS (916) 446-2757 
1 
2 
3 
upon lear 
precautions 
have created 
release, and that he had taken 
nst reasonably for e acts which could 
releases, then that individual would have 
4 established a third-party defense under CERCLA, as it 
5 originally exists. 
6 CHAIRMAN TORRES: A simple landowner would be forced 
7 to go into court to establish that defense. 
8 
9 
11 
MR. MARZULLA: That is correct. And that is 
consistent th the opinion of the Master in the 
Stringf ow itigation, an nion which was issued several 
weeks ago, I believe is still under consideration by the 
12 Judge in that case. 
13 
14 
CHAIRMAN TORRES: Has that defense been exercised? 
MR. MARZULLA: The issue was whether -- in that case, 
15 was whether the adjacent landowner was a liable party under 
107. 
17 
18 
19 
I am not entirely familiar with the litigation, to 
the extent knowing what defenses were asserted, but I 
suspect that counsel for the adjacent property landowner 
asserted third-party defense. 
has 
CHAIRMAN TORRES: Has that third-party defense been 
22 
23 
24 
exercised 
MR. 
sit here 
n cases 
MARZ It 
, I am not 
that you are aware of? 
has certainly been asserted. 
entirely clear of an instance 
25 which it has been successfully asserted. 
CAPITOL REPORTERS (916) 446-2757 
As I 
in 
1 It must stood, however, that the vast 
2 majority of Super£ cases do settle by consent decree. So 
we have relatively few instances in whi that issue would 
4 be decided. It's difficult to get a summary judgment on a 
5 
6 
8 
12 
third-party defense like that, because ther or not due 
care was exerci and whether or not reasonable precautions 
were taken is necessarily a factual issue that won't be 
reached unt you get to the liability phase of the case. 
CHAIRMAN TORRES: Any further questions? 
you very much, Mr. Marz la. 
MR. MAEZULLA: Thank you, Mr. Chairman. 
CHAIRMAN TORRES: Mr. Philip Rarick, National 
Association Attorneys General. 
1 RARICK: Mr. Chairman, Madam Vice Chairman and 
16 
18 
19 
24 
25 
members Committee, I am here on behalf of the 
National 
thank you for 
on of Attorneys General. I would like to 
opportunity to share some ideas with you 
regarding environmental liens. 
Wi n last couple couple weeks, I had discussed 
these 1 Dave Gustison, your in-house expert on 
environmental , and we have traded our respective 
files. I I got the better deal here. Mr. 
Gustison has oped an excellent collection of literature 
on this topic and he has provided that to us. And I would 
certainly be ring that with our members of the State 
CAPITOL REPORTERS (916) 446-2757 
1 Attorneys General. 
2 I need to start with standard caveat that what I am 
3 saying here are my views, only; and not the Association's or 
4 the official policy of the Association. We have 56 members 
5 for the states, territories, and they frequently speak in 56 
6 different voices. 
7 On the topic of liens for state clean-up costs, these 
8 liens are a r ively recent statutory development; and, as 
9 you might ct, they come in all shapes and sizes. About 
1 39 states e Superfund statutes and, of these, 
11 approximately even, as of my last count, have 
environmental liens of some form. These states are 
13 Massachusetts, New Hampshire, New Jersey, Arkansas, 
Maryl , Tennessee, Louisiana, Michigan, Texas, Ohio and 
15 Connecticut. There may be some more I am not including. I 
know New York was considering a lien very recently. 
18 
19 
20 
21 
22 
23 
24 
25 
The 1 are designed for different and often 
multiple ses. Some liens are designed simply to recoup 
the State's clean-up costs. Others are designed to also 
recover nat 
recover penal 
laws. 
resource damages. Some are designed to 
for violations of the state environmental 
Some are designed to prevent the landowner, who has 
anticipated in the completion, from inheriting a windfall. 
Others serve cifically the purpose of notifying 
CAPITOL REPORTERS (916) 446-2757 
20 
1 subsequent pur 
effect of 
sers. Almost all have the unfortunate side 
some uncertainty in ti e. 
These liens, however, have some orm 
4 characteristics. For instance, they, of course, attached to 
5 proper , cover state expenses and damages, the effect of a 
defined class landowners, respons e parties and 
creditors, and they have recordation provisions. 
I it might be useful to you to compare how 
the states wi liens approach these different issues. 
rst on the issue of does the lien attach to? 
States with liens are divided into two groups on the issue 
12 of what 1 covers here. In some states, the lien 
attaches to the contaminated property. Examples of 
14 states w types of liens would be Texas, Arkansas 
and Tennessee. 
16 In states, the liens cover both the 
contaminated property of the responsible party and other 
1 clean pr may be owned by the polluter. And 
19 states that have these liens are Massachusetts, New 
Hampshire, New Jersey, Connecticut. Louisiana has a very 
unique appr They just cover -- their lien only covers 
abandoned 
The 1 New Jersey and New Hampshire have are very 
comprehensive liens. They cover both personal and other 
25 property, as well as business revenues. Massachusetts 
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1 
2 
started out in 19 
both contamina 
3 property. 
with a very broad lien that attached to 
and clean realty, as 1 as personal 
4 However, when the Federal Home Loan Mortgage 
5 Corporation, Freddie Mac, suspended buying of 
6 condominium and apartment mortgages and they threatened to 
21 
7 suspend single-family residence mortgages, the state amended 
8 the law to exempt after acquired property and exempt 
9 housing. 
1 Let me move on to the next topic of who is subject to 
ll the liens, look at how the states addressed this issue. 
12 Most of the states can impose liens on parties liable under 
the state environmental statute. 
14 Arkansas imposes a lien on the landowner only if the 
15 owner is wholly or partly responsible for the contamination. 
16 Maryland imposes a lien on anyone who fails to pay a 
17 penalty. In Michigan and Ohio, the lien arises when anyone 
18 fails to reimburse the state for the clean-up costs. 
19 The states are therefore fairly uniform in requiring 
some form t before the lien attaches. The liens, for 
the most t, not attach to the property of an innocent 
landowner, ess the property is contaminated. 
23 Moving to the next issue of what state expenses or 
24 damages are covered by these liens, the most sweeping liens, 
25 in terms of coverage of expenses, belong to Massachusetts 
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1 and New Jersey. These liens cover the costs of assessing 
2 the environmental damage, the cost of ing the 
3 contamination, removal costs, the cost of natural resource 
4 damages. 
5 New Jersey also includes an income and a tax revenue 
losses ovi ; and Massachusetts an interest rate 
that they tack on, which is 12 percent. 
A e states, Tennessee and Ohio, throw in the 
9 increased market value resulting to the property after it's 
0 been cl in addition to clean-up costs. 
Now, moving to the next issue of, what priority are 
the liens given? Here, in terms of priority, you will see 
13 some super iens, and then you see some just regular 
liens, just n liens. In the super super category, I 
15 would put New Jersey and New Hampshire, whose lien has 
16 priority over aims and other claims. 
Massachusetts lien has super priority for the 
18 contaminated operty; that is, it covers the prior 
19 subsequent creditors. But for the clean property, it is 
subject to or recorded liens. 
Texas a most interesting approach here regarding 
priority. r lien has priority only if the holder had 
knowledge or reason to have knowledge of the pollution-
24 causing activi • 
25 Now, the last issue I want to hit is the recordation 
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1 requirements. Almost all of the states, except for New 
2 Hampshire and Connecticut, have mandatory recording. I 
3 think this failure creates a lot of uncertainty in title 
4 
5 
requires a lot of extra searches to 
title. 
sure you have good 
Most states require the lien to be filed as soon as 
7 the expenses are incurred. One exception is Tennessee, 
8 which has a very long period of one year to file their lien; 
9 and with such a lengthy period, I am sure they will 
l undoubtedly run into some problems, probably similar to the 
11 problems that Massachusetts ran into. They originally 
12 started out with a 90-day period for recording, and they had 
13 to backtrack on that and removed that 90-day period. 
14 Most of the states vary as to where the lien is to be 
15 recorded, but almost all of them require that the lien be 
16 recorded in the county where the property is located. 
17 As I mentioned, these liens have different purposes 
18 and some serve their purpose better than others. All have 
19 some deficiencies. And I would just like to throw out some 
2 ideas on iciencies. 
One be, I think, consideration -- one 
deficiency or one consideration would be protection of the 
23 innocent chaser creditor in your lien statute; and the 
24 sort of the other end, the inclusion of the not-innocent 
25 purchaser creditors. I think most people agree that 
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24 
1 responsible parties or the polluter should pay the cost of 
2 the clean-up. But they can't because they are insolvent 
3 or they can't be found, then who pays? 
4 
5 
6 
7 
a 
9 
This is the tough question. Should all innocent 
persons who 
the property 
a superfund-
e had the misfortune getting involved in 
? Or should the public at large pay through 
mechanism? Or people engaging in commerce? 
Most states have opted not to impose liability on 
innocent sons, while, at the same time, making it 
diff t to innocence. As you heard Roger talking 
11 about the Federal Superfund amendments, SARA, as you see, 
12 
14 
18 
9 
20 
that 
really on 
find any tr 
sed a very, very, very tough duty to inquire 
landowners. And it would be awful tough to 
innocent landowners. 
Few the -- few of the lien statutes really do a 
good job, I , of separating the innocent parties 
connected wi land from those tainted with knowledge of the 
land's history. 
catching 
knowledge 
question I wo 
priority over 
The 
Particularly, the statutes seem to miss 
tors who took liens to the property with 
property was contaminated. And the 
d r se is, should these creditors have 
State's lien, the State's costs? 
oach with this focus on whether the 
24 creditor knew or had reason to know of the contamination, I 
25 think, di creditors from lending money to people 
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2 
3 
4 
5 
6 
7 
8 
9 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
24 
25 
who pollute, but, at the same time, protecting the creditor 
who lends in faith. 
Another iciency in many of the statutes is the 
status of the lien vis-a-vis federal bankruptcy laws. Many 
polluters have been seeking refuge from their responsibility 
for clean-up costs by running to the bankruptcy court and 
taking advantage of the tremendous confusion that exists now 
in the law between whether state clean-up costs have 
priority under federal bankruptcy laws. 
A simple change of the statutes would be a tremendous 
help here. The statute could just unambiguously state that 
the State's 1 is the first priority lien with precedence 
over secured and unsecured creditors. This I don't think 
would ear all of the confusion, but it should help. 
Another deficiency is that many of these liens really 
do not cover 
resource 
perspective, 
really be 
ties and they do not cover natural 
• Looking at this from an enforcement 
State, at least in my opinion, cannot 
whole or fully compensated unless it's able 
to collect for damages to its natural resources and for its 
penalties ov by state environment laws. The 
recoupment 
effectiveness 
think that it wo 
ties is essential to the integrity and 
any good enforcement program, and I would 
be essential for the lien to cover such 
25 penalties. 
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3 
26 
Natural resources damages is equally important. Just 
as a 1 er in a sonal injury suit would not limit his or 
her claims to special medical expenses, so the State should 
4 not limit its claim to clean-up costs. In some of these 
5 
6 
7 
8 
9 
13 
14 
15 
18 
19 
20 
suits, the natural resource damages are magnitudes greater 
than the clean-up costs and the State would be less than 
diligent didn't pursue all avenues to collect these 
damages. 
Finally, one deficiency I think that you probably 
find in liens is, is in the area of 
releases. Most are just silent on the topic of how this 
lien is to be released. 
that has been severely contaminated with 
hazardous wastes generally are never completely clean, even 
after clean-up. Most require continued monitoring. Hardly 
any of statutes -- what I would suggest here is a 
requirement 
be recorded 
subject to 
contamina 
think this 
purchasers. 
That 
, in order to release the lien, a statement 
eating, at least, that the property has been 
ean-up action, describe what, if any, residual 
persist or what monitoring is required. I 
d certainly help to protect your innocent 
udes my remarks. I would be happy to 
24 respond to questions. 
CHAIRMAN TORRES: Any questions? 
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l Mr r. 
2 ASSEMBLYMAN SHER: Mr. Rarick, I appreciate your 
3 detailed listing of what other states have done and with 
4 regard to deficiencies and suggesting how some of those 
5 deficiencies might be secured. 
6 But I take it, the bottom line for you is that this 
7 is good poli , sound policy, these lien statutes, and they 
8 ought to be well drafted and cure the deficiencies you 
9 mentioned. 
MR. RARICK: Right., 
ll ASSEMBLYMAN SHER: Is that the position of the 
12 National Association of Attorneys General? 
13 MR. RARICK: I can only speak for myself, sir. These 
14 are only my views. We have not adopted an official position 
on that. 
16 ASSEMBLYMAN SHER: But in reviewing all of the 
18 
19 
22 
23 
24 
statutes 
conclusion 
indeed, 
lien whi 
taxpayers • 
up? And 
giving your testimony, you have reached the 
this is sound public policy and that states, 
need and should have a statute which provides a 
the State from -- permits it to recover 
and Superfund money that is spent to clean 
that 
MR. Yes. 
ASSEMBLYMAN SHER: -- to protect -- also, recover for 
25 cost of damages to natural resources, as you indicated? 
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1 MR. RARICK: Definitely. I think it's another tool, 
2 another way to collect. In some instances, where you have a 
3 clean-up that is, say, 12 million and your property is worth 
4 only maybe 500, o, it might not mean a lot. But there is 
5 other cases e the property is going to have a lot of 
6 value. And you should be trying to recover every dime that 
7 you give. 
8 SHER: Thank you. 
9 CHAIRMAN TORRES: Thank you very much, Mr. Rarick. 
, Director of Real Estate Programs and 
11 Lands Management, Stanford University. 
12 Welcome. 
MS. HAMILL: Thank you. 
name is Robin Hamill. I am representing Stanford 
15 University in these proceedings. 
I d like to first welcome the committee to 
Stanford and so to correct an error on your agenda, which 
18 is that S ord University, where you are right now, is not 
19 in Palo Alto, California, but, in fact, is in Stanford, 
20 California. 
23 
24 
25 
I d 1 to welcome you to Stanford, California •• 
CHAIRMAN TORRES: Who is the mayor of Stanford? 
MS. HAMILL: I am. 
ASSEMBLYMAN SHER: President Don Kennedy. 
CHAIRMAN TORRES: Uncle Don is the mayor? 
CAPITOL REPORTERS (916) 446-2757 
1 MS. HAMILL: Yes, that's right. Absolutely. 
2 CHAIRMAN TORRES: When was that changed? 
3 MS. HAMILL: Stanford has never been a city. We are 
4 an unincorporated area of Santa Clara County, and our 
5 address is Stanford. 
6 ASSEMBLYMAN SHER: Mr. Chair, if I can interject? 
7 CHAIRMAN TORRES: What is the zip code for Stanford? 
8 MS. HAMILL: 94305. 
9 ASSEMBLYMAN SHER: If I can interject, Mr. Chairman? 
Stanford-owned lands, many of which are involved in 
11 the subject areas of today•s hearing, are, indeed, in the 
12 corporate limits of Palo Alto, including Stanford Industrial 
13 Park, Stanford Shopping Center and other portions of 
14 Stanford 1 developed apart from the academic. 
15 CHAIRMAN TORRES: I am sure we will see this 
information in Sunday's Chronicle. 
Please continue. 
18 MS. HAMILL: Thank you. 
19 My t1e is the Director of Real Estate Programs and 
22 
24 
25 
Lands and, as such, I am responsible for the 
majority 
Stanford Resear 
ord's non-academic lands, including the 
Park. 
I 
for the 
our concerns 
d like to thank you very much, Mr. Chairman, 
unity to speak today before your Committee on 
proposed policy revisions to legislation 
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1 on landowner responsibility for clean-up costs incurred 
2 under the provisions of the State Superfund. 
3 Stanford University is very pleased that your 
4 committee is taking the time to gather so thoroughly all the 
5 points of view and in developing a full hearing record in 
6 advance of your making changes in the significant area of 
7 State legislation. 
8 ore I begin, I would like to introduce Mr. Lee 
9 Thompson, who is Associate Staff Counsel at Stanford 
Univer 
Stanford University is a trust established by a 
founding grant, purpose of which was that the trustees 
13 hold our nearly 8,200 acres in perpetuity in order to 
14 facilitate enhance our joint goals of teaching and 
15 research. 
16 To that end, we have, in fact, reserved in open space 
the vast majo ty of our lands to ensure their availability 
18 for future rations of scholarship, the scope of which we 
19 cannot now even begin to imagine. 
We bel that our land endowment makes Stanford 
unique among or research universities worldwide, in that 
we can use it for such long-term land-intensive research 
opportunities, such as the Stanford Linear Accelerator 
24 Center, the 1,190 acre biological preserve and the newly 
25 established 12-acre archeological preserve along the banks 
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1 of the San Francisquito Creek. 
2 Our lands and their freedom from toxic contamination 
3 are, therefore, very precious to the institution and its 
4 academic purposes. 
5 Stanford is involved with chemicals on its lands in 
6 two ways. The first is their use in our own research. The 
7 second is their use in the research and development 
8 activities of the tenants in our 655-acre research park 
9 which, in fact, is in Palo Alto. 
With respect to the former, we believe it is our 
obligation to step up to our responsibilities in connection 
12 with any toxic waste that we generate. In that connection, 
13 we have a Department of Health and Safety under the 
14 direction of Dr. Alan Declef, which is a department of 
15 professionals whose responsibility it is to ensure the safe 
management, handling, storage, transportation and disposal 
of the toxic materials used for university research, 
18 teaching tient care. 
19 We would not look to others, including the State of 
20 California, to take responsibility for the results of our 
own activ , since in choosing those activities we must 
22 take into account all associated risks and our 
23 accountabil for managing them. 
24 Let me take a moment to explain the nature of the 
25 lease relationship between Stanford University as landowner 
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1 and s resear park tenants as lessees. 
2 Since 1950s, the University has entered into 
3 long-term-- initially, 99 years and, more recently, 
4 51-year -- ground leases with our resear park tenants. 
5 The long-term leases, for the most part, require that rent 
6 be prepaid in advance for the entire term. Further, the 
7 leases left the management of the tenant's operations and 
8 businesses the hands of the tenants, free from 
9 supervision by the university. 
1 leases thus serve to generate income to the 
11 Stanford endowment, while at the same time, the tenants 
12 gained opportunity to build on and use that property for 
the foreseeable future, much as they would have had they 
14 owned the ty outright. 
15 With respect to our second type of involvement with 
chemicals, , that is, their use by our tenants, we 
17 believe that these same principles I articulated earlier 
18 should apply. That is, we hold the view that clean-up costs 
19 should be ne, whenever possible, by the party that 
discharged e. 
This is a sition that is grounded in fundamental 
principles ty, one we embrace in our relationship 
with our tenants and one we hope will be incorporated by the 
24 State in its policies. 
25 We believe, therefore, that the tenants of our 
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research park sho be held to the same principle to which 
2 we hold ourselves as users of toxic chemicals for research 
3 purposes. That principle is that the clean-up costs should 
4 be assigned on the basis of a contribution to the waste 
5 discharge; and not on that of property ownership alone. 
6 Particularly, in a situation which the property 
7 owner cannot have and, in fact, has not had any operational 
8 control whatsoever over the activities of its tenants, the 
9 notion of State's looking first-- or even on a joint 
and several 1 ity basis -- to the landowner defies 
11 principles of equity. 
12 The temptation to hold the deep pocket responsible is 
13 incompatible th public policy, which should, instead, 
14 provide disincentives to the actual dischargers of the toxic 
15 materials. The State surely does not want inadvertently to 
16 create a disincentive to landowners to use their lands for 
valuable and productive purposes. 
18 
19 
23 
24 
Had S 
it might be 
by products 
tenants, it 
lands to our 
Packard, va 
others, all 
ord University in the mid 1950s known that 
d liable for the cost of cleaning up the 
the research and development activities of our 
is possible that the prospect of leasing our 
tenants -- including, as examples, Hewlett 
, Syntex, IBM, Lockheed and Xerox and many 
of whom have made enormous contributions to the 
local and national economies 
-- might not have looked quite 
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1 
1 as attractive. And yet, today, we find ourselves the most 
2 repsected and university resear park in the 
nation. 3 
4 Stanford University understands accepts the 
5 State's need to affix responsibility for the cost of 
6 hazardous materials clean-up. We fully accept that portion 
7 of the responsibility that lies with us in our role as a 
8 user of chemicals. 
9 As a landowner, Stanford University is hopeful that 
the State w define a specif standard of care for 
11 landowners, one acceptable to the State agencies, that will 
verify that our tenants are complying with monitoring and 
clean-up req rements. Such a standard of care would have 
14 the important consequence of clarifying for landowners, what 
15 are their precise responsibilities? 
Fur r, we believe that even the innocent landowner 
should bear responsibility ahead of the State. But the 
18 responsibility for paying the costs of clean-up should not 
19 be required 
innocent 
unless and 
an innocent landowner, nor should the 
s' real property interest be jeopardized, 
the economic value of that real property 
22 interest lessee discharger has been fully exhausted. 
We ur State lawmakers to endorse these equitable 
24 principles and we offer the following three policy 
25 guidelines: 
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1 1. Title to property without rights of occupancy or 
2 control should not be determinative of liability or 
3 financial responsibility. Contribution to the discharge 
4 should be the primary determinant. 
5 2. If ownership alone is established by statute as a 
6 basis for recovery, collateral prov should also be 
7 adopted making the innocent owner the party of last resort 
8 behind schargers in the line of recovery. 
9 3. moved to adopt a lien policy, the State 
0 should, case of leased property, apply the lien to 
11 the lea d interest of the tenant discharger where the 
12 landlord did not contribute to the discharge. 
13 I thank you very much for the opportunity that 
14 you have en to Stanford today. This concludes my 
15 testimony; and either Mr. Thompson or I would be pleased to 
16 answer any questions. 
17 
18 
19 
23 
24 
25 
CHAIRMAN TORRES: Senator Morgan. 
SENATOR MORGAN: Thank you. 
Ms. Ham 
completely 
, would you describe a little more 
I think I heard you say about your leases, 
the 99-year leases that began in the '50s, that have a term 
"free from 
that impl .. 
ision" and how that came about and what 
MS. HAMILL: Certainly, I would be glad to. 
In the early 1950s, when the trustees of Stanford 
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1 University contemplated the establishment of a research 
2 park, we did so in order to provide a home for a number of 
3 our recent -- initially, engineering -- graduates who were 
4 starting small businesses. It was not clear to Stanford at 
5 that time what those businesses would necessarily be and, in 
6 fact, the use clauses of our leases are fairly broad in the 
7 type of use that we permit. Generally, they refer to 
8 research and development. 
9 We were very concerned about creating a park that 
10 would be an asset to the community; and, in doing so, we 
11 were, as an example, quite specific about what sorts of 
12 buildings and landscaping the tenants could put on the 
13 property. And we required our ongoing consent to changes in 
14 that. And to this day now, when a tenant wants to make any 
15 kind of an architectural change, that tenant must come to 
16 Stanford first before going and getting permission from the 
17 City of Palo Alto. 
18 We also required that our tenants comply with all 
19 laws, municipal, county, State and Federal laws. And we, of 
20 course, continue to enforce that policy. 
21 But none of us could have contemplated Silicon 
22 Valley; that this park would be really the hub of the 
23 Silicon Valley. None of us contemplated the whole 
24 semiconductor industry. None of us could have known what 
25 kinds of chemicals would be used in these businesses nor 
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1 their byproducts. And, therefore, our predecessors, 
2 unfortunately, not have the wisdom to insert in the 
3 leases any prohibition against the use of specific types of 
4 chemicals, nor the way in which their products would be 
5 disposed of. 
6 As a result of that, we lack in our leases now the 
7 contractual capacity to prevent the use or to mandate the 
8 type of storage or the type of handling or the type of 
9 transportation or the type of disposal of these properties, 
0 other than to require that our tenants comply with the State 
11 law. 
12 SENATOR MORGAN: So you are saying those are not 
renegotiable leases? 
14 MS. HAMILL: They are not. At the time -~ we have 
15 now, Senator Morgan, a policy that was established by our 
board of trustees within the last year that establishes 
17 conditions under which we will renegotiate leases; and those 
18 provisions include very stringent hazardous materials 
19 requirements. 
But we can't impose a renegotiation on a lessee. If 
21 a lessee were to come to us now, for example, with, let's 
22 say, 30 s 1 t to run on the term, and request a 20-year 
23 extension, we would consider that an opportunity for 
24 renegotiation and would take advantage of that. But we 
25 cannot insert any new provisions into the leases during 
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1 their term. 
2 
3 
SENATOR MORGAN: I have a -- did want to comment? 
MR. THOMPSON: Yes. As introduced by Ms. Hamill, my 
4 name is Lee Thompson, Associate Staff Counsel at Stanford. 
5 To further on Robin's comments wi regard to the 
6 history of our leases, the property is part of the original 
farm endowment, speaking of the research part of the land of 
8 Stanford ersity, and, as such, cannot be sold by the 
9 University. 
1 The long-term leases were aimed at keeping the 
11 properties titled with Stanford, but that's the closest we 
12 could come to actually selling the property. Eventually, 
the goal is all the properties of Stanford be used for 
14 academic ses, Stanford's academic purposes. 
And so, in effect, what we have in the research park 
is prepaid leases, for the most part, so that the payments 
were made in 1 50s and early '60s and have no payment --
18 most of the tenants have no payment obligations to Stanford 
19 on an ongoing s. They have to pay property taxes, 
themselves, as opposed to Stanford. 
That s more background as to why we sort of stepped 
back from the property, if you would, in the '50s. It was 
23 very close to a sale at that time. 
24 CHAIRMAN TORRES: Senator Keene. 
25 SENATOR KEENE: In asserting that you have no control 
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1 over those preexisting leases, in which the activities that 
2 are now ng conducted were uncontemplated, have you 
3 pursued remedies to abate nuisances? Have you pursued 
4 remedies to event the handling of hazardous materials on 
5 the land? And have you pursued remedies to prevent 
6 permanent and perhaps irreversible damage to the land? 
7 I assume such remedies are available to you in some 
8 degree., 
9 MR. THOMPSON: I will go first. 
10 The last part of your statement is probably the most 
11 accurate. They are very limited. 
12 We have been -- what we have been doing is working, 
as it turns out, closely with the Department of Health 
14 Services and the Regional Water Quality Control Board, who 
15 have, more or less, helped determine the action levels. 
16 we it's difficult for us to determine if a 
17 particular tenant is discharging something. we would have 
18 to have a reason to suspect -- we are bound by our contract. 
19 We can't simply go in and say we want to drill eighteen test 
wells on your property. We have to say, We learned -- we 
21 understand e is something wrong, something going on. 
And usual information will come from the Department 
23 of Health Se ces in the first instance. 
24 What we -- what we are constrained by also is that 
25 it's -- as I said, it's the very language of the lease that 
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1 makes it difficult to cause the tenants to stop using any 
2 particular agent. If they say, We are using this chemical 
in a safe manner, we can't say, You can't use that chemical 
4 anymore. 
5 So it really is a matter of information and 
6 determining some breach, if you would. We have to determine 
7 a breach of the lease. And we are exploring that. It's a 
rather delicate situation, as you can imagine. 
But we have been, I think, most effective working 
through and allowing them to establish when a 
11 release has occurred. And, for the most part, our tenants 
12 have been cooperative, in the sense of cooperating with the 
13 agencies in conducting the tests and other things that are 
14 necessary. 
15 MS. HAMILL: Let me just elaborate on Mr. Thompson's 
answer to say the following. And this is in response to the 
question that Senator Morgan asked of an earlier witness. 
18 We have been very concerned about the notion of 
19 innocent landowner and the extent to which that provides any 
protection to us, in terms of liability. And this is the 
point I was to get to in my testimony, is that we 
we feel that what we would like to do, as owners of this 
land, and, fact, as the owner of what will be the 
24 residual interest at the end of this lease, and as permanent 
25 members of this community -- we are not developers who 
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1 develop and then away -- that it is in our interest and 
2 in the commun s interest that we as active a role as 
3 possible at this point in ensuring that our tenants comply 
4 with law and with the requirements of State agencies. 
5 We have had a concern, in the absence of any 
6 State-defined standard of care, that the more active we are, 
7 the more liable we are to cross a line that deprives us of 
8 being passive. And so we have been guessing at what you and 
9 the courts would envision as being active versus passive 
10 landowners. So that the is the context in which we have 
11 acted over the last several years. 
12 What have we done? We have worked, as Mr. Thompson 
13 suggested, very closely with ~he State agencies. We have 
14 begun inspecting. One of our property managers now makes 
15 regular inspections of the research park leases and walks 
16 the land with the tenants. When we have noticed what we 
17 thought were oily slicks on the lands of the creek, we have 
18 immediately notified the City of Palo Alto Fire Department. 
19 we have a community relations group. 
SENATOR KEENE: Okay. Without getting too deeply 
21 into the c ics, what you are saying, if you get too 
22 deeply and act ely involved in pursuing remedies, you may 
23 be buying into more trouble, rather than be credited with 
24 taking reasonable precautions? 
25 MS. HAMILL: That's absolutely correct. Although, we 
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1 feel that we have pursued to the limit of what we are 
2 permitted to do the terms of our lease. But we have 
3 been nervous in so doing, because we are afraid that we will 
4 be considered at that point to be active. 
5 There is a disincentive created inadvertently by the 
6 lack of spe cif ici ty in the 1 aw. 
7 SENATOR KEENE: A clarification of the innocent 
8 landowner's responsibilities would be something that 
9 MS. HAMILL: we would welcome, absolutely. 
10 
11 
12 
SENATOR KEENE: 
CHAIRMAN TORRES: 
ASSEMBLYMAN SHER: 
you would welcome. 
Mr. Sher. 
There are three points I wanted to 
13 pursue that are suggested by your testimony. 
14 First, you talked about the older leases and not 
anticipating the kinds of chemicals and gases that might be 
used by your tenants that are causing the serious problems 
we are experiencing in Silicon Valley. 
18 In renegotiating or in new leases -- maybe this is 
19 proprietary ormation does Stanford bar the use of 
20 chemicals li 
problems 
22 now? 
TCE and TCA, the things that have caused the 
? Are you actually limiting the tenants 
MS. HAMILL: We don't have specific language as to 
24 the particular chemicals. And the reason is that we don't 
25 want to imply that those are the only chemicals that would 
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1 be prohibited. 
2 The more that we are specific, the less opportunity 
3 we have in the breadth of the language of the new leases to 
4 foresee or to protect against unforeseeable chemical uses 
5 over the subsequent 50 years. 
6 But we do have very strong language about hazardous 
7 materials and not using hazardous materials that could 
8 result in certain kinds of known or suspected dangers to the 
9 environment or --
10 
11 
12 
13 
14 
ASSEMBLYMAN SHER: You mean, generically? 
MS. HAMILL: Generically. 
ASSEMBLYMAN SHER: Do you bar the use of materials 
that are --
carcinogens? 
released, are carcinogens, known or suspected 
15 You know, if it's very generic, it's going to be hard 
16 to enforce provision of the lease. You are going to 
17 have to make determination, I suppose, whether the 
18 tenant is complying 
19 MS. HAMILL: It is very difficult to come up with 
20 
22 
23 
24 
25 
language t would cover all the applicable situations. 
Unfortunately -- or fortunately, we haven't had the 
opportuni to use this language, so it is still 
language that we are working to draft and we'd welcome 
any --
ASSEMBLYMAN SHER: You haven't had the renegotiation 
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1 opportunity? 
2 MS. HAMILL: We have not had, no, because our leases 
3 are so long. The shortest one is 51 years. 
4 ASSEMBLYMAN SHER: Well, there is an incident that 
5 has occurred in the industrial park with a company back 
6 East. They are no longer the tenants. 
7 MS. HAMILL: That is correct. 
8 ASSEMBLYMAN SHER: Did they assign the lease so that 
9 the University was not involved in renegotiating with the 
10 new lessee? 
MS. HAMILL: Yes. Let me speak to that, if I might. 
Under our understanding of State law at this point, a 
landlord has very little influence in the choice of the 
14 
15 
16 
assignee. 
not unr 
lease. 
is, the courts have held that a landlord may 
withhold its approval to an assignor of a 
Our standing is that the only clear item that 
18 constitutes a lack of reasonableness or reasonableness is in 
19 a situation which the proposed assignee is not 
financial e of undertaking the obligation of the 
lessee. are no other reasons. We could not, for 
22 example, r use an assignment on the basis of an assignee 
that would conduct a business that would use hazardous 
24 materials. 
25 ASSEMBLYMAN SHER: And these leases will never be 
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1 terminated and returned to the University because of the 
2 up-front payment. There is value in the leases. There will 
3 always be an assignment, even in a bankruptcy situation, a 
4 valuable asset of the --
5 MS. HAMILL: That's absolutely correct. 
6 Let me say, in that respect, Assemblyman Sher, that 
7 Stanford receives, total, from these leases -- which is from 
8 two sources, both our current payments and our prepaid 
9 payments ,750,000 per year in rent, which is just 
1 slightly over $4,000 an acre. That is, in negotiating these 
prepaid leases, the amount of rent we receive is, in fact, 
very small. 
13 What means is that the economic value to a 
tenant wi 50 or 60 or 70 years left to run on one of these 
15 leases is essentially almost equivalent to the economic 
value of a fee. 
18 
19 
20 
LYMAN SHER: Let me go to my second question. 
I want to clear I am talking about liens only; not 
personal 1 ity. 
In your testimony, you made a very strong statement 
that you the policy of the law, Federal or State, I 
22 would assume, d require the governmental agency to 
23 first exhaust possibility in the lease situation against 
24 the lessee exhaust the lessee's resources before it 
25 looks to lessor. 
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1 So I it -- and this is my second question --
2 that you are in disagreement with the Federal law 
3 then, which does not make that stinction, as we heard from 
4 the earlier w 
5 
6 
7 
MS. HAMILL: Yes. 
ASSEMBLYMAN SHER: -- holds the landowner responsible 
and does not ovide the defense that we reviewed to a party 
8 with a contractual 
9 MS. HAMILL: That is correct. We think that that 
is 
ASSEMBLYMAN SHER: You hate the federal law. 
I think I'd want to make a correction 
13 in it. Because my understanding of the Federal law is that 
14 the Government can choose to lien the tenant's property, as 
15 well. 
16 SHER: Of course. But the choice is with 
the --
8 MR. The choice is with the Government. 
1 ASSEMBLYMAN SHER: And I would think most of us here 
would agree governmental agency should go against 
the poll f st, rather than another party. But there is 
no requirement the Federal law. 
MS. HAMILL: That's correct. 
24 ASSEMBLYMAN SHER: And the Federal Government or the 
State carrying out the Federal Superfund has the choice to 
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1 go against the landlord. You don't like that. 
2 MS. HAMILL: That's correct. 
3 ASSEMBLYMAN SHER: And you don't think the State law, 
4 the adopted State law, should replicate that. Am I right? 
5 MS. HAMILL: That's absolutely correct. Although we 
6 do believe that we should come in before the State should. 
7 ASSEMBLYMAN SHER: Okay. Which brings me to my third 
8 question. 
9 I have had a number of discussions with Mr. Thompson 
10 and other sentatives from the University in the context 
of my Assembly Bill 870. And as I understand from my most 
12 recent conversation, which took place only an hour ago, that 
13 if the State law provided that and tried to make clear -- I 
14 think that u support this -- that an attempt first be made 
15 to go against the responsible party, and, when that fails, 
16 if the State's determination is that it's not going to 
17 happen, the State then expends State money, State Superfund 
18 money or State toxic bond money, to clean up this site, 
19 having fail to get a responsible party to do it, then any 
20 lien, in the landlord or lessor-lessee situation, should 
first go against the leasehold interest. In Stanford's 
22 case, that w have real value. 
23 If doesn't cover the total cost or the cost plus 
24 the injury to natural resource, whatever you determine the 
25 lien will protect, then and only then should it go to the 
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1 residual interest the lessor. 
2 But with made specif and clear in the statute, 
3 Stanford would support such a statute? 
4 MS. HAMILL: Absolutely right. 
5 ASSEMBLYMAN SHER: Looks good to 
6 
7 
9 
11 
12 
14 
17 
18 
19 
CHAIRMAN TORRES: Senator Keene. 
SENATOR KEENE: Might not there 
er to have the 
some cases where 
federal defense, you would 
where you 
assert a 
being 
an insolvent lessee against whom you could 
defense, State of California 
e to collect under s proposed law against the 
generator waste then goes against you? 
You would have a defense under the federal law, but 
you would under California law. 
MS. HAMILL: Let me -- let me respond with an 
example. 
Let us take an instance in which there were, for 
example, s left on a lease of a hypothetical tenant; 
and that had the only tenant from the inception of the 
lease, so we 
a tenant. 
't confuse the example with a succession of 
The tate to expend Superfund monies to clean 
up the proper and asks the tenant to recompense the State 
24 in cash. The tenant says, we don't have any money. 
You have attached a lien against the leasehold 
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1 interest. And leasehold interest is worth probably on 
2 the order of magnitude now of a million dollars an acre. 
3 It's a 50-acre te. So you actually attach a lien. You 
4 force a foreclosure. You clean it up. And then you can 
5 resell that leasehold interest for the remaining term of the 
6 lease. But you have not touched the fee interest. 
7 Our position is, only if that 50-acre site, at $1 
8 million an acre worth $50 million, has a value that is less 
9 than your clean-up efforts in dollar value, should you then 
place a lien against the fee, which, in the cases of these 
11 long-term leases, is actually worth a lot less than the 
12 leasehold interest. 
13 We can't use the remaining term of that lease. So 
14 that if look to us, we would be in a position where we 
15 would have to clean up that land and wouldn't get any 
16 control over use and couldn't turn it to any positive 
economic ue for 50 more years. 
18 SENATOR KEENE: What if the lease only had five years 
19 to run? 
MS. 
value of 
In that event, it is unlikely that the 
leasehold interest would equal or exceed the 
22 amount clean-up costs. 
SENATOR KEENE: That's a problem for our successors. 
24 CHAIRMAN TORRES: Thank you very much. 
25 Will Geyer, Ad-Hoc Landowner Coalition on Toxics. 
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1 MR. GEYER: My name is Bill Geyer. I am 
2 representing -- probably, it should have been a letter in 
3 lower case here -- an ad-hoc coalition of landowners on 
4 toxics issues. 
5 This ad-hoc coalition, which is really part --
6 perhaps a majority -- serves a clearinghouse function first 
7 came together in the summer of 1985, based on the gradual 
8 realization prompted by a number of companies and 
9 institutions trying to react to Assemblyman Sher's lien 
10 bill; that, as far as the pr sector was concerned, the 
11 toxics policy seemed to have been largely developed by 
12 generator industries and that landowners -- particularly 
13 large landowners, large long-term landowners, who were not 
14 in and out the land business, but who had owned the land, 
15 in most instances, for a period of 100 years or so and 
16 performed a lot of different activities on it, everything 
17 from farming to development, and had stewardship and 
18 management of it in various active and passive forms, and 
19 who generally also maintained, in effect, a substantial 
20 amount of unused open space had problems in the area of 
21 toxics policy that were far different than the typical 
generator ry, even though some of these generator 
23 industries happened also to be significant landowners. 
24 And, as a group, this organization met, tried to 
25 understand both the law and the fact situation involved with 
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2 
3 
4 
5 
7 
toxics. It was, in a number of instances, a catch-up 
situation 
realize the 
r • Our attorneys were beginning to 
ications of this land use. Managers were 
beginning to realize the implications 
want to underscore that it 1 s been sor 
this. So I again 
an ongoing 
learning experience that we have been involved with here. 
we worked on 870 in the fall of 1985 and, again, this 
8 year, car ed on a series of conversations with Assemblyman 
9 Sher and became involved narrowly in other legislation, some 
of which Senator Torres carri which affected the issue of 
11 
12 
lien or 1 
I 
ity. 
that -- and the group of eight or ten 
13 companies or institutions who have participated in this that 
14 I -- some whom-- I should list them for you. It's 
15 Irvine Company, Tadco West, Bixby Ranch Company, The Home 
16 Ranch, 
17 California 
18 
19 
22 
23 
24 
25 
characterist 
long-term 
institutions 
of legisl 
the others. 
, Cadillac Fairview, Stanford University of 
TORRES: Small family-owned businesses. 
That's right. Well, they meet the 
that I described, which is the large, 
ownerships. 
these -- all of these companies and 
not taken the same policy on every piece 
on. Cadillac Fairview differed from a number of 
In the last session on the innocent purchaser 
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1 stuff, not everybody in our coalition would agree entirely 
2 with the Stanford statement today. But we, you know, try to 
3 work together to better understand what is a rapidly 
4 evolving field, both in practice and in law. 
5 I think our position generally is that we really want 
6 toxic prevention and clean-up systems to work. In other 
7 words, we want Federal and State systems to work. It's not 
8 to our advantage to have the systems not work, to have 
9 unresolved toxics problems. 
0 l ~ 1wuers generally have a good deal to lose 
11 through public inertia, inaction, the inability to clean up 
12 problems. Whether they are on the landowner's land or 
13 merely in the adjacent community, problems neglected are 
14 likely to get worse. 
15 We also don't seek an injust enrichment. I think 
16 that that's been a problem in a lot of legislation, whereby 
17 it's appear that a landowner's property will become worth 
18 more as a result of public expenditures and there will be 
19 windfall. I think we are not -- none of our group is 
20 looking for a windfall. At the same time, I think there is 
21 a recognition we don't want a wipe-out either. We 
22 don't want to be the deep pocket for convenience of 
23 everybody else's toxic problems or for problems when there 
24 is difficulty assigning responsibility and everyone else is 
25 gone or claims to be gone and the land is always there. 
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1 I think, to some extent, we may differ with the 
2 Stanford po on in the sense that I think there are times, 
3 if you clear have an innocent landowner situation and the 
4 responsible party is broke or gone or something, where we 
5 would think that a public expenditure be -- an 
6 expenditure public funds may be appropriate. 
7 Particularly in a situation where that would be above --
8 that would be above the proportional responsibility or 
9 proportional contribution of people who are resident and can 
10 pay. 
11 I think that principle was -- that principle was 
12 stated by a number of witnesses on both sides of the table 
13 earlier. And I think we -- you know, I think we generally 
14 would be comfortable with proportional responsibility or 
15 with responsibility proportional to the contribution that 
16 our ownership or control may be a problem. 
17 Some specific kinds of problems that we worry about 
18 in the area of so-called innocent landowner actually, 
19 most of them have already been referenced in one way or 
20 
22 
another. We 
Torres indi 
drifting 
some examples where there is, as Senator 
, a plume from a neighboring property 
ound in the water system. You have the 
23 midnight example. You have the whole range of innocent 
24 purchaser issues, standard of care issues, in terms of how 
25 much you know and how much you ought to know. 
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1 And then I think the very appropriate problem that 
2 Stanford raised is, to the extent you become too active in 
3 trying to supervise and correct, you may simply be making 
4 yourself more vulnerable to liability, making yourself more 
5 responsible. And I think that some breakthrough in that 
6 dilemma has to be looked at. Because, otherwise, you are 
7 pushing or you tend to push the landowner in a direction 
a that, ultimately, you don't want him to go. 
9 I think there is some major issues with regard to 
10 retroactive versus prospective applications of law. Some of 
the -- some of the problems of responsibility are easier to 
12 solve in prospective situations, where you can say, From 
here on out, people know the rules and there is less excuse 
14 for them to not follow them; as opposed to trying to 
15 unscramble omelets that were created over the last 30 or 40 
16 years, where no one had the foresight to •••• 
17 I think, also, we need to focus a little bit on the 
18 different kinds of pollution. I think we have occasionally 
19 air pollution problems, but normally we are talking about 
20 either pollution of the land or pollution of the underground 
21 water. 
22 Land pollution, in some respects, is a lot simpler 
23 and more amenable to deal with than the underground water 
24 pollution, particularly in areas where there are large 
25 underground water basins, which -- where the contributions 
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to this water come from a whole variety of sources. 
I am reminded particularly of the Irvine Company 
situation, where they have one large underground water basin 
underlying a lot of central Orange County, including a lot 
of the Irvine Company's property. One the things that 
worries landowners in that situation is the possibility of 
external pollution getting into the underground storage 
situation and it is literally on the company's land in that 
situation; but it's almost impossible or it may be 
impossible to determine where it came from. It may be very 
difficult to even figure out what to do about it. 
And I think that another way -- another way of trying 
to take some of the complexities out of this is to consider 
whether e is any different approaches for land and for 
underground water problems that may be appropriate. 
I , in any system that we devise, I think 
everybody our group is looking for a thorough due process 
in the governmental determinations on pollution and 
responsib i 
pollution, 
responsib 
I 
in talking 
for pollution and clean-up, the existence of 
need and the method of cleaning up and the 
, in the past, to some extent, I have sensed, 
th the administrative people, that there has 
24 been not a eat amount of enthusiasm or interest in 
25 involving the landowners in all steps of that process, so 
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1 that there is a possibility that the administrative 
2 determinations are made in somewhat of a vacuum and are 
3 handed down; and it's expected that the landowner is going 
4 to be adversary, rather than a cooperator. 
5 And I think that I think that's a mistake. And I 
6 think we feel like we want to be involved in the process or 
7 at least have a chance to be involved in the process all the 
8 way through. 
9 That goes into the second part of that, is that I 
10 think process, itself, should be structured to 
provide incentives for landowner cooperation. The kind of 
12 thing Stanford talked about where you have disincentives 
13 ought to be purged from the process to the extent that it's 
14 possible. 
15 And I think the third thing is that there ought to be 
16 a coordination in the lien of liability, in particular, in 
17 the Superfund, in any particular clean-up system, there 
18 ought to be a coordination with the roles of other public 
19 agencies, local, state, federal, and with the law, so that, 
20 in the end, while we are -- we don't necessarily argue that 
21 State law should be -- we probably would not, in some 
22 instances, think that that State law ought to duplicate 
23 Federal law. At least, we have reservations about Federal 
24 law. 
25 But in general, I think we are looking for a system 
CAPITOL REPORTERS (916) 446-2757 
57 
1 that works well within its parts and does not provide a 
2 further range of confusion in that area. 
3 And with that, I would have to say that I think I, 
4 personally, and the people on the task force really 
5 appreciate both the work of Assemblyman Sher and Senator 
6 Torres in having this hearing. I think the staff has done a 
7 good deal of very valuable work in preparing for it. I 
8 think that the witnesses who have appeared here have 
9 provided a good deal of useful information. And we, in 
10 fact, are st struggling to digest and understand an awful 
11 lot of information rapidly. 
12 I think, if this problem is going to be solved, we 
13 are going to have a system that will work, I think it will 
14 be largely because, at least from our standpoint, because 
15 our people thoroughly understand what their choices are, we 
16 understand what would work, and they believe that the system 
17 will be fair; not that it will -- not that it will exclude 
18 them from responsibility, but that, as carried out, it will 
19 fairly apportion responsibility and fairly treat them. 
20 CHAIRMAN TORRES: Thank you very much, Mr. Geyer. 
21 Mr. liam Boyd, the Irvine Company. 
22 MR. BOYD: Members of the Committee and Assemblyman 
23 Sher, my name is William Boyd. I'm the land use counsel for 
24 the Irvine Company. 
25 And what I would like to try to do would be to focus 
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1 on a couple of poli issues and also a couple of 
2 fundamental legal assumptions that I don't think are 
3 necessarily correct as they are laid out in the memo that 
4 was presented to you as background for today's hearing. 
5 Excuse me. 
6 I think, as in the case of Stanford, the Irvine 
7 Company really is a permanent member of its community. It's 
8 been in opment for approximately thirty years and looks 
9 to the future in the same time frame, if not longer. 
10 Our concern is as much , obviously, the future, 
as the past. And when you look at sort of differentiating 
12 between e you are now in dealing with toxics issues and 
where the State is going in the future, I think there is one 
14 
15 
16 
17 
fundamental 
with sit 
with, those 
standards 
erence. And that is, in terms of dealing 
such as the one that Stanford is confronted 
ons arose at a time when there were no 
ct, no strong regulatory standards as to 
18 what toxics are, what types of storage systems you should 
19 have and any of a framework. 
20 So essentially, the thrust of Federal law, 
particularly, been to try to work out of the legacy of 
past situations. Essentially, the joint and several 
23 liability is a deep pocket kind of approach that we have 
24 existing problems that are very severe. How do we pay for 
25 those? 
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1 But, in so doing, the question is, what effect are 
2 you having on future development? Especially in a state 
3 such as this which is so heavily involved in high tech 
4 development. 
5 The Irvine Company does do large-scale industrial 
6 parks. We have developed over a long time period, focusing 
7 on high tech industry. And we are, in the future, going to 
8 be operating in the framework where there already are 
9 elaborate regulatory systems. And the question is not so 
10 much one of landowner regulating the lessee, but of 
11 assuring that the existing laws, in fact, are being carried 
12 out, that monitoring programs are in place. I think there 
13 is a fundamental difference between remedying the problems 
14 of the past and trying to ensure that there is an effective 
15 system for the future. 
16 One of difficulties in dealing with this area, 
17 because of the problems in the past are so substantial, that 
18 the desire certainly is to get the deep pocket as often as 
19 possible; that the public should not be absorbing these 
20 costs. 
21 However, my concern is, is that the statements as to 
22 what the law r ly is, in terms of nuisance and landowner 
23 liability that are in your memo, I don't think accurately 
24 reflect the case law. I think it's very important we not 
25 start on the assumption that there are long settled 
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1 principles that virtually is one of absolute liability. 
2 In fact, e is a whole series cases which 
3 aren't discussed in here. A very important Supreme Court 
4 Case, Sprecher versus Adamson, which essentially articulated 
5 
6 
7 
8 
9 
a series of policy criteria that are erent from the ones 
10 
12 
that are in here. And Sprecher versus Adamson is the case 
that extended 
nuisances to 
in Leslie Salt 
liability for artifictally created 
sting conditions on land. And it is cited 
as the basis for Leslie position. 
it says is factors are ones such 
of harm, degree of certainty, closeness of 
between the defendant's conduct and the 
, moral blame attached to defendant's 
as 
14 
foreseeabili 
the conne 
injury suff 
conduct, to prevent future harm, extent of burden to 
15 the defendant, consequences to the community, and the 
16 availabil , cost and prevalence of insurance. 
And what the courts have said very consistently is 
18 that there is a weighing of these factors. Not the factors 
19 that are listed on pages one and two, in terms of what the 
relative economic position of the landowner is as an 
absolute matter; a series of policy issues. 
And case law is very consistent, in terms of the 
23 landowner's liability, that these factors, again, can come 
24 into play, particularly in stressing that it is the 
25 liability of the possessor of the land that we are talking 
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1 about. I presented you with a memo of back-up cases on 
2 this. 
3 I think there is a whole area of law that isn't being 
4 reflected in the summary. And Leslie Salt certainly is the 
5 extreme situation, but it was a situation where the Court 
6 acknowledged that there were several hundred ••• and where 
7 the landowner had the right and the, you know, absolute need 
8 for knowing that that level of fill was taking place. It 
9 also dealt with some criminal statutes which had some 
10 peculiar features to them. 
11 But I think most fundamental thing, that it cites 
12 Sprecher versus Adamson as the authority. And it was 
13 recently reaffirmed in the Preston case. I don't want to 
14 get into an abstract legal discussion here. 
15 I think it's very important to acknowledge that the 
16 courts, themselves, weigh these policy factors in 
17 determining whether a landowner is liable in any particular 
18 situation. And I am very concerned that the kinds of 
19 discussions we have had have blithely sort of taken some 
20 statements from Leslie Salt and said, That is the law. I 
21 think there is a need to take a good look at what cases from 
22 the State eme Court have said. 
23 A second aspect of that is that we talk about Federal 
24 law and the Federal approach to liability. But California 
25 law is very clear on proportional liability being the basis 
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for any par 's 1 ity for c situations. 
2 The State law talks about apporti among all 
3 identifiable potentially responsible parties. It talks 
4 
5 
about the amount of the substance for 
responsible, degree of taxi ty, 
involvement. And I think it's 
law does e that ca is a v 
r 
each party is 
so degree of 
that the State 
significant 
8 factor. 
9 
1 
13 
14 
15 
And I think it's, in terms as we discuss here 
about aw and Federal , the whole 
notion ca on and appor onment of responsibility is 
very tant~ it was important highlighted in 
Stanford's testimony to you earlier, in terms of the degree 
actually controls what is going on on 
the proper 
In case of the Irvine Company, the Irvine Company 
will develop an industrial park. It may sell land; it may 
18 build its own ngs and lease; or it may ground lease. 
19 In the case a ground lease, the question, even under 
Federal If 
lease is a 
only, I think, 
is a contractual relationship, a ground 
of a fee interest. It is contractual 
the broadest sense. You can mortgage a 
23 ground lease. The lessee really has effective control. And 
24 your practi ability to control what is going on on the 
25 property in the role of the lessor is not very real. 
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I think that goes to the issue of not saying there is 
no responsibility on the part of the lessor, but that we 
need to recognize that, in California, the ground lease is a 
very important mechanism and it conveys an interest that 
obviously can be reflected in the lease, itself, but 
generally really is an ownership possession of the property. 
And so, in looking to that notion, the question of 
the landowner's responsibility, I would just like to 
suggest, may go more toward trying to figure out the best 
way for the landowner to help governmental agencies actually 
ensure that monitoring is taking place effectively, rather 
than pursuing the landowner as the deep pocket. 
And it gets to that question Stanford was talking 
about. you go too far in interacting with the lessee, 
you are kind of stuck. Because you want to be responsible 
and take a responsible position, but with the vagueness of 
the law now, you can't figure out how far you go 
before you become active supervisor of what is happening on 
the property. 
I there is a need to recognize that the ground 
lease is a fee interest. It's not a landlord-tenant in the 
traditional contractual sense at all. We use the terms 
"lease" and "lessee," but it isn't. 
And I don't think that has actually been litigated 
thoroughly in the Federal courts. There is only one case 
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1 care. It isn't absolutely the simple fact that you own land 
2 means that you are absolutely liable for everything that 
3 happens on it. 
4 What do we do in terms of looking into the future and 
5 not just the past? Looking to the past, the press is 
6 clearly on by the Attorney General and anyone prosecuting to 
7 find as many deep pockets as possible. 
8 But looking at it from the perspective of a company 
9 like the Irvine Company, if the deep pocket is the primary 
10 thrust of the law, one, you have to look very seriously at 
11 whether you should lease at all to a high tech company. 
12 Secondly, what is the reasonable role of the company 
13 in trying to assure what is going on on the property? Canon 
14 or Hewlett Packard or any other will not tolerate having a 
15 representative from the Irvine Company sitting in its lap 
16 and knowing what is going on. 
17 As a responsible company, you can perhaps assist in 
18 assuring that monitoring programs have been implemented. 
19 And if there were a defined duty of care, which we discussed 
20 with Assemblyman Sher on this, that said what the 
21 landowner's responsibilities would be and that this would 
22 define a responsible landowner, I think you would find 
23 landowners being much more desirous of doing what Stanford 
24 was talking about, in terms of trying to take a positive, 
25 active role. 
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of what the potential revenue is of a particular parcel. In 
the case of Stanford, you know, a 99-year ground lease with 
90 years left on it, the parcel may be worth $50 million. 
But if you are leasing something shorter term and where 
there is a question of what that high tech company really 
represents, you may really question whether or not you 
should be leasing to high tech companies. And it has, I 
think, significant statewide implications. 
So I think what we would like you to take a look at 
is what the courts have actually said on the landowners' 
liablity; the fact that California does have proportional 
liability and does focus on causation; and the third fact 
that we are into a different era now and that you have to 
deal both with the problems of the past, but also, how can 
you define a system that does not deter the landowner either 
from leasing or from knowing, participating effectively in 
helping to enforce the laws, but not becoming a regulator. 
I can't see that even a company as large as the 
Irvine Company can effectively regulate toxics. It can 
certainly, though, help assure that monitoring programs are 
in place and are, in fact, being carried out. 
CHAIRMAN TORRES: All right. Thank you very much, 
Mr. Boyd. 
Mr. Daniel Romano, representing Cadillac Fairview. 
MR. ROMANO: Senator Torres, Senator Morgan, Senator 
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1 In 1981, five years after it had purchased the 
2 property, previously known hazardous wastes were discovered 
3 on a small section of the property which has become referred 
4 to as the Delamo waste site. 
5 Attempts to get the Federal Government to acknowledge 
6 responsibility for clean-up of the site proved fruitless, as 
7 did attempts to get chemical companies or Shell to accept 
8 responsibility. 
9 Cadillac Fairview has become caught in a maze of 
10 protracted lawsuits and administrative proceedings 
11 concerning the hazardous wastes on the Delamo site. 
12 The issue of innocent landowner liability under 
13 California law is far from clear. There is no definition in 
14 the Health and Safety Code as to what constitutes a 
15 responsible party. 
16 The Department of Health Services has traditionally 
17 and consistently taken the view that the owner of a property 
18 is liable merely because of his ownership of the property. 
19 As a result, the Department has pursued the visible and 
20 easy-to-identify property owners, and has refrained from 
21 actively pursuing the entity that actually caused the 
22 contamination at any given site, even if these entities were 
23 actually already identified by the Department. 
24 The bottom line is that Cadillac Fairview, an 
25 innocent party, has already expended in excess of $1 million 
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1 in attorneys• fees, consulting services, guard services and 
2 improvements to prevent trespassing, yet the site remains 
3 contaminated today. 
4 I should point out that Cadillac Fairview has never 
5 engaged in any hazardous waste disposal, storage, 
6 generation, transportation or treatment. It did not allow 
7 its property to be used for hazardous waste disposal. It 
8 did not know nor could it have known -- that there was a 
9 hazardous waste on the property at the time it purchased it. 
10 And it did not take any action which contributed to the 
11 release of hazardous substances after it learned of their 
12 existence. 
13 Yet, in spite of all this, the Department of Health 
14 Services takes the position that cadillac Fairview may be 
15 liable for the entire costs of clean-up of the site simply 
16 because it owns the property. 
17 Cadillac Fairview, which neither caused th'e harm, nor 
18 benefited from the commercial activity giving rise to the 
19 harm, should not be held liable for clean-up costs under the 
20 State Superf • 
21 Congress recognized the plight of the innocent 
22 purchaser pr ty when it enacted the Superfund 
23 Amendments and Reauthorization Act, also known as SARA. 
24 Under this Act, as we heard earlier, an innocent purchaser 
25 of property who was able to establish that he had bought the 
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1 property without actual or constructive knowledge of any 
2 contamination, has a defense to liability if due care was 
3 exercised upon learning of the contamination. 
4 Other states also have enacted similar provisions. 
5 For example, the state of Minnesota has passed an innocent 
6 landowner provision which, according to its Attorney 
7 General, has not hindered Minnesota's clean-up efforts. 
8 I wish to spend a few minutes to talk about the lien 
9 provision, the proposed lien provision, the one that we had 
10 reviewed at the last session. It also suffers from much of 
11 the same inequities that I have already discussed. 
12 By focusing on the property owner as an interim 
13 remedy, it indiscriminately imposes a lien for clean-up on 
14 all the real property which is subject of the clean-up, 
15 without looking at who actually caused this contamination. 
16 So it moves away from the established allocation of 
17 responsibility method under current law and it is a de facto 
18 allocation of responsibility on the owner of a property. 
19 I wish to point out, under SARA, the recently enacted 
20 CERCLA reauthorization, that Congress has moved away from 
21 the interim remedy and looks to a position in persona. That 
22 is, it looks to who is responsible under CERCLA; not who 
23 owns the land. 
24 I wish to make one final comment on that. The theory 
25 behind this putting a lien on the land is that it is a sort 
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1 of prejudgment lien. It presupposes that, at some point, 
2 the State agency will be able to impose a judgment on that 
3 land. 
4 What that -- we do not agree with that 
5 presupposition, because we think that at no time, even under 
6 current law, will the State be e to establish Cadillac 
7 Fairview, an innocent purchaser of land, is liable for the 
8 clean-up. So we disagree with some of the policy decisions 
9 behind it and the reasons given for it. 
10 is the end of my test • 
11 CHAIRMAN TORRES: Senator Morgan has a question. 
12 SENATOR MORGAN: Yes. I guess I could have asked it 
13 
14 
of you or 
But 
previous two speakers as landowners. 
we you purchased that property, what was 
15 available to you, as far as talent and technology to 
16 determine or not that was polluted land? 
17 MR. ROMANO: Well, you have to remember that the most 
18 critical this inquiry is when the land was bought. 
19 When we purchased the property, it was in 1976 before 
20 
21 
22 
CERCLA, before 
At 
property. 
s issue had become a public issue. 
, what we did was just walk on the 
walk on the property, the site as it 
23 exists today is merely a mound, which has grass growing on 
24 it. There is no way of telling there are hazardous wastes 
25 underneath that dirt. Like I said, from my information, we 
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1 walked over the property, did not see anything, did not 
2 smell anything. We look at the prior owners. There is no 
3 indication that the site was used for dumping of hazardous 
4 wastes. 
5 SENATOR MORGAN: So that you purchased the property 
6 not having not done what you were expected to do as 
7 purchasers. I mean, there was no law at the time that said 
8 that you will have an environmental impact report that would 
9 look for toxics, for instance. 
10 MR. ROMANO: Precisely. I think today, if the same 
11 client -- and many clients still come to us for advice to 
12 purchase properties. we many times have environmental 
13 auditors go out to the site. 
14 SENATOR MORGAN: Is that available now throughout the 
15 state. 
16 MR. ROMANO: It is available throughout the state 
17 today. There are consulting firms out that can go out and 
18 perform and give advice regarding this. 
19 SENATOR MORGAN: But because of the lack of certainty 
20 what is carcinogenic and what quantities and the standards 
21 for clean-up is one we have yet to arrive at, what certainty 
22 is there in declaring a property clean? 
23 MR. ROMANO: I think -- you mean, if you purchase a 
24 property today? 
25 SENATOR MORGAN: Right. 
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1 MR. ROMANO: I think that there is no certainty. In 
2 fact, I am a member of Delarno Technical isory Committee. 
3 We are continuously talking to people in the Department of 
4 Health Sevices. There is no definition as to what is clean. 
5 Nobody knows what is clean. 
6 What the purchaser today seeks to do is move the --
7 he cannot move liability, but put a clause in the sale and 
8 purchase agreement that will hold -- under which the seller 
9 of the property will indemnify him for any costs which will 
10 be incurr the site later declared a toxics 
11 waste site. 
12 SENATOR MORGAN: It puts the liability back on the 
13 seller, instead of the buyer. 
14 MR. BOYD: I think so. Today it's a arms-length 
15 negotiation. The seller may decide to accept the 
16 responsibil • That will reflect in the purchase price. 
17 I think, at the time cadillac Fairview bought the 
18 property, the purchase price that was paid for it was the 
19 full market value. I have come across several transactions 
20 where the pur price reflected an assumption of the risk 
21 by the buyer. I think that buyers today are much more 
22 sophisticated, as are sellers. 
23 SENATOR MORGAN: When we are dealing with both those 
24 situations that existed prior to our awareness and recent 
25 legislation and the situations in which, if any property is 
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ty, but carries with it no supposition 
liability. I just wanted to correct that 
CHAIRMAN TORRES: Mr. Keene. 
MR. I did not mean to mischaracterize your 
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1 bill. 
2 Can I just speak for a second? 
3 CHAIRMAN TORRES: Are we going to have a debate on 
4 
5 
6 
the bill here? 
MR. ROMANO: No. 
CHAIRMAN TORRES: 
7 Senator Keene. 
But I wish to 
Duly noted. 
ogize. 
8 SENATOR KEENE: I hesitate to oversimplify. I am 
9 trying to think this thing out. 
10 If innocently purchase an automobile not knowing 
11 the brakes are defective and the automobile owner is out of 
12 business the next day, aren't you going to being held 
13 responsible for the cost of repairing the vehicle and making 
14 it safe? 
15 MR. ROMANO: I think, again at the risk -- I think 
16 when you purchase an automobile, you assume that several 
17 parts of it are working. You know in advance that you you 
18 are going to have an engine, brakes; and you would assume 
19 that those are in proper working conditions and have been 
20 tested. And can foresee that those are the kinds of 
21 things you foresee when you purchase an automobile. 
22 In our case, toxic wastes were not an issue that was 
23 foreseeable at the time that we bought the property, 
24 cbecause nobody thought about it at that time. Again, I am 
25 talking about ten years ago. So I think it's a somewhat 
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SENATOR KEENE: Thank you. 
TORRES: Thank you very much, Mr. Romano. 
Mr uvuM.d Robinson, Deputy Attorney General, 
16 Environmental Law Section. 
18 
19 
21 
22 
23 
24 
25 
Chairman, 
General 
Division 
I 
approximately 
me some 
case that ar 
Thank you, Mr. Chairman. 
the committe are mere today, Mr. 
name is Don Robinson. I am a Deputy Attorney 
Angeles Office in Attorney General's 
c Rights in the Environment Section. 
handling hazardous waste cases for 
x years now. And the case that first gave 
the State needed a lien provision was the 
East Los Angeles that concerned a 
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1 notorious hazardous waste site which I believe was in 
2 Senator Torres• district, the Capris Pumping Services site. 
3 This facility was an unlicensed hazardous waste 
4 treatment and disposal facility. The Department of Health 
5 Services had denied the facility a permit and had asked our 
6 office to go in and get an injunction and close the facility 
7 down. After obtaining that injunction in 1980, the State 
8 spent approximately $300,000 in emergency clean-up funds and 
9 approximately $1.5 million in final clean-up funds to take 
10 care of soil contamination. 
11 During this entire process, several persons expressed 
12 to me their concern that, at the completion of clean-up, the 
13 property would be turned over to the operator of the site 
14 free and clear of any contamination. The question was 
15 raised as to whether the State had the ability to place a 
16 lien on the property and, in so doing, ensure that it could 
17 recover some its clean-up costs. 
18 After doing some research, I determined that there 
19 was no specific authority in California law to impose this 
20 type of 1 or encumberance on real property. There is 
21 such a provision in the Water Code, which allows the 
22 Regional Q ity Control Boards to obtain liens after 
23 they expend money for abatement of a condition of pollution 
24 or nuisance affecting the waters of the State of California. 
25 However, the Department of Health Services does not have 
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and the environment, there is an incidental 
confers to the property, itself; that being 
that the market value of the property increases. 
result, quite simply, is because the prospective 
purchasers are much less likely to purchase a piece of 
property on w there is a substantial condition of 
contamination .. Once the contamination is abated, the market 
operty returns to that which it would have 
contamination had not existed. 
value of 
been if 
benefit on 
The current 
the State, 
e of State funds, therefore, confers a 
property, itself, and its current owner. 
r receives that benefit at the expense of 
ess of whether the owner had anything to 
24 do with caus or contributing to the conditions on the 
25 site. It is not only the illegal operator or owner, but any 
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1 current owner of the property, who receives this benefit as 
2 a result of a State-sponsored clean-up. 
3 Now, most of the opposition to Assembly Bill 870 
4 comes from two groups, the so-called innocent landowners and 
5 the lessors of real property. 
6 I would like to focus first on that group which has 
7 described itself as the innocent landowners. I refer to 
8 them as the so-called innocent landowners, primarily because 
9 the word "innocent" is a rather puzzling term to me. 
10 Whether a particular person, an owner, is innocent of 
11 wrong-doing has absolutely nothing whatsoever to do with the 
12 benefit received by that landowner at State expense. 
13 You may hear the innocent landowner argue today that 
14 their property should not be encumbered by a lien because 
15 they have no liability for cleaning up their own property. 
16 To me, this is also a rather puzzling argument. The market 
17 value of the property which they own is substantially 
18 reduced in large part because the ownership of the land, in 
19 and of itself, causes -- carries with it liability to the 
20 persons who own it. In other words, the reason people are 
21 unwilling to purchase these parcels of property is precisely 
22 because they fear liability for owning it. 
23 So, therefore, in those instances when the State does 
24 go in and spend money, there is a benefit conferred upon the 
25 owner of the real property. 
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1 One of the ses for this well-recognized liability 
2 of the landowner s Section 3483 of the California Civil 
3 
4 
Code. It is a statute which has been 
1872. It provides quite simply that 
existence since 
successive owner 
5 of property who neglects to abate a continuing nuisance upon 
6 or in the use of such property created by a former owner is 
7 liable ther or in the same manner as one who first 
8 created it. 
9 Another basis for liability is that expressed by the 
10 Court of Appeal in the Lesl case. I am going to 
quote just a small portion of that decision. The Court 
12 said: 
13 "Whether the context be civil or 
14 criminal, liability and the duty to take 
15 affirmat~ve action flow not from the 
16 landowner's active responsibility for a 
17 on of his land that causes widespread 
18 
19 
21 
22 
23 
24 
25 
rm to others, but quite simply from his very 
po on and control of the land in 
que 
s s a rather vital principle and the Court, in 
the Leslie Salt case, recognized it. And it becomes more 
important w dealing with hazardous waste site clean-ups, 
which many e have described as the most serious public 
health and environmental problem in this decade. 
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1 There is no reason why, in the hazardous waste area, 
2 this rule, which has been in existence since 1872, should 
3 somehow be altered to provide an exemption for landowners. 
4 The arguments of the second group, the lessors of 
5 real property, are even more difficult to fathom. These are 
6 the very persons and entities which, by leasing the land to 
7 a lessee, has the ability to control whether there are 
8 hazardous substances on the property and whether and how 
9 they are treated, handled, stored or disposed of. 
10 I the argument ord University that they 
11 had entered into long-term leases and they now have no 
12 ability to control what is done on the property. I also 
13 heard that one of the conditions in the lease is that the 
14 lessee comply with all laws and regulations under State and 
15 Federal law. 
16 In the event that the lessee is violating state or 
17 Federal law, I would assume that Stanford, as a lessor, has 
18 the ability to seek redress under that lease and, if 
19 necessary, to terminate the lease or, less onerously, to 
20 modify the lease in order to control the conduct and 
21 possibly put some affirmative obligations on the lessee. 
22 CHAIRMAN TORRES: Why haven't they done that, in your 
23 opinion? 
24 MR. ROBINSON: It's very possible that the lessee 
25 either is not financially able to undertake the types of 
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not that, that, in and itself, is a 
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SENATOR MORGAN: You are not ing me. I am not 
talking about 
We are 
was guil 
condition. 
king about when there was no law and nobody 
something, but an event took place which 
8 has caused harm. 
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MR. ROBINSON: I can envision a situation where, ten 
years , a started to 1 ground and started to 
cause an plume threatening the groundwater in 
the area., Your statement implies that that particular act 
or event was not a violation ten years ago. And what do you 
do about ? 
is that, if there is currently a threat 
16 to gro ter caused by the movement of that contaminated 
17 plume and Regional Board or the Department of Health 
18 
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25 
Services or 
possession 
to do 
or regul 
come in 
obligations 
not comply 
s lessee -- because the lessee is in 
to do something about it, and the lessee fails 
about it, that failure is a violation of law 
• 
esumably, would give Stanford grounds to 
, You, the lessee, are not living up to your 
existing laws-and regulations. You are 
th orders of the State, the Regional Board, 
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1 the Department of Health Services, the Environmental 
2 Protection Agency. Regardless of whether there was a 
3 violation ten years ago when the tank first started to leak. 
4 CHAIRMAN TORRES: All right. 
5 MR. ROBINSON: I would also like to make one comment 
6 about the line of authority that Mr. Boyd mentioned, which 
7 is contrary to what is in the background statement. 
8 The case cited by Mr. Boyd is Sprecher versus 
9 Adamson. It's a California Supreme Court case. It does not 
10 deal with situation where State has spent money to 
11 abate a public nuisance. In fact, it doesn't deal with a 
12 nuisance whatsoever. It deals with a landowner who sues 
13 another landowner who lives up the hill for negligence, for 
14 failure to take some action to prevent the land from sliding 
15 down the hill. 
16 I would submit that there is an entirely different 
17 rule that would apply when the State is suing for public 
18 nuisance, when the State has expended money, when, by the 
19 expenditure money, has benefited the current owner of the 
20 property, when we are dealing with a public nuisance; not a 
21 situation damages between private landowners. 
22 CHAIRMAN TORRES: All right. Another question? 
23 
24 
Senator Keene. 
SENATOR KEENE: In the case of the so-called innocent 
25 landowner, you conclude that the clean-up paid for by the 
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1 public is a to the landowner because it frees the 
2 land of cular situation that d have reduced 
3 the value of land. 
4 MR. INSON: That's correct. 
5 SENATOR KEENE: Okay. It seems to me that whether 
6 it 1 s a benef to the landowner or might more 
7 properly construed as a to the public depends on 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
when igation to the publ arose. 
In r words, if there were a rule or regulation or 
statute responsibi1 to public after the land 
was purcha the clean-up can then only be said to be 
a benef to public and not a benefit to the landowner. 
Because 'sa subsequently imposed burden on the land that 
didn't st at the time the land was purchased. 
MR. ROBINSON: Except that, if the ownership of the 
land carries w it an obligation to prevent harm to 
others. And I would submit that, if a true so-called 
innocent 1 r had a condition of pollution on his or 
her property it exposed people in the immediate vicinity 
to contamination and those persons sued the landowner, the 
landowner conceivably be faced with liability. 
And I was trying to make is that the 
potential 1 ity of the landowner, the current landowner, 
merely by rtue of owning the land, decreases the market 
value. That landowner cannot turn around and sell the 
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1 property off at what he believes should be its market value. 
2 He is faced with the argument that, Why should I buy a piece 
3 of contaminated property and face all of the liability which 
4 comes along with that? 
5 By the State cleaning the property up, the landowner 
6 has been relieved of that potential liability, potential 
7 liability to the Government, potential liability to tort 
8 victims. 
9 SENATOR KEENE: If the decrease in value is 
10 attributable to a standard of danger to the public that used 
11 to be here and later, through regulation or statute, was 
12 lifted up to here, a much higher standard, and that is what 
13 produced the additional burden, then it seems to me that the 
14 benefit is not to the landowner; the benefit is to the 
15 public. 
16 If you say the benefit is to the landowner because 
17 the higher standard was imposed on the public in a later 
18 day, then you have the imposition of a higher standard that 
19 produces a taking without compensation, a governmental 
20 taking without compensation. 
21 MR. ROBINSON: Well --
22 SENATOR KEENE: In some system of fairness, it seems 
23 to me there ought to be some distinction between what 
24 standard exists at the time the land was purchased and what 
25 standard exists 
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1 MR .. ROB One way I might expound is to point 
2 out that Mr. Marz la, who was here, was discussing the 
3 Federal law and the other liability provisions in the 
4 Federal law. 
5 I know the Attorney General is rather troubled by the 
6 fact that there is a trend in Cal or to veer away from 
7 strong Federal standards, as some people might have 
8 mentioned today. 
9 The Federal Superfund law has a strict liability 
10 provi ies prospect ely, as well as 
11 retroactively. It's been held to be constitutional in every 
12 case in it has been litigated. The Federal Superfund 
13 imposes j and several liability1 California law does 
14 not. Superfund defines responsible parties 
15 expres ; Cal ornia law leaves it to be implied. The 
16 situation innocent landowners could be a fourth 
17 situation. 
18 
19 
20 
21 
22 
23 
In answer 
that, under 
of liabil 
the Feder s 
And 
your question, I can only point out 
law, the imposition of a higher standard 
been upheld, specifically with respect to 
und law. 
the courts discuss it, they say that 
Congress rationally made a determination that this 
24 problem is so serious that the clean-up costs must be spread 
25 among the lar st group of persons possible. This is not a 
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1 guilt or innocence type of statute. It's a statute to 
2 spread the costs of this problem among all persons who had 
3 anything to do with the problem. Those persons who had 
4 anything to do with the problem include, obviously, the 
5 generators, transporters and disposers, but also the current 
6 landowner. That's the way Federal law has defined it. That 
7 has been held to be constitutional. 
8 So the fact that the higher burden is imposed on the 
9 current landowner, where once there was not a very strong 
10 understanding of the problem ardous waste and suddenly 
11 there is -- that's been uphead by the courts. That's really 
12 the only way I can answer it. 
13 SENATOR KEENE: It's a good legal answer. we may 
14 have the power to do it. Whether we ought to do it is 
15 another question. I have some problems with doing it where 
16 the burden did not previously exist, did not preexist. 
17 MR. ROBINSON: Let me point out one more factor, 
1.8 which I neglected to mention in my short presentation. 
19 There is always the ability to obtain contribution 
20 and indemnity, despite the fact that you are held liable for 
21 clean-up costs. Any current landowner, if he can 
22 establish -- he or she can establish -- that there was no 
23 involvement in creating the conditions that led to the 
24 contamination could sue the parties who were actually 
25 responsible, who were actively responsible. They could be 
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1 sued in a contribution action and in an indemnity action. 
2 We are not talking about a situation where liability 
3 is imposed upon parties and they have no redress against the 
4 ones who are truly responsible. All we are saying is, 
5 as between the Government and these responsible parties, the 
6 Government should be able to recoup its clean-up costs for 
7 use at other sites from the widest range of potentially 
8 responsible parties. They can fight it amongst themselves, 
9 amongst themselves, as to who is more responsible, who is 
10 less responsible. 
11 But I think it's more important that the Government 
12 have as much in the way of clean-up funds available to take 
13 care of a rather serious problem. 
14 
15 
16 
CHAIRMAN TORRES: All right. Thank you very much. 
(Recess taken.) 
CHAIRMAN TORRES: Mr. John Joynt, President, Barron 
17 Park Associat1on and Mr. Sam Sparck, Vice President, Barron 
18 
19 
Park Asso 
MR .. 
• 
: Good afternoon. Thank you very much for 
20 the invitation and the opportunity to talk with your 
21 Committee .. you very much for extending an invite to 
22 us. 
23 What I would like to do, in a real brief and succinct 
24 fashion, is to take you through, as a community, as a 
25 community liv within the radius of the Stanford Research 
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1 Park in the City of Palo Alto, some of the experiences that 
2 we have had and what we will continue to experience. 
3 Part of that -- my name is John Joynt, President of 
4 the Barron Park Association. And Barron Park is to the 
5 south of here about a mile. Also, Sam Sparck, Vice 
6 President, Barron Park Association. And at the conclusion 
7 of my brief speech, what I would like Sam to be able to 
8 answer any questions at that time also, if it's okay. 
9 To start, even as of Wednesday, the Barron Park area 
10 has exper more sheens in creek, potentially PCB 
11 sheens. I got a call from the fire chief Wednesday to again 
12 notify us. 
13 Some of the things that we have been working on with 
14 the City is that, when something happens from the Research 
15 Park or any other place that affects Barron Park, that we 
16 are notified immediately, so that we are aware of what is 
17 going on and also so that we can notify our neighbors, if we 
18 need to do that. 
19 What I would like to do today is to act as a voice or 
20 representative of a noncorporate, nonlegal, but rather the 
21 community at large. In addition to that is to stress the 
22 immediacy of the toxic problem, as we experience it in our 
23 community; and also to stress that we are -- our view as a 
24 resident association is preventive. We are very active. We 
25 have done a lot of activities. 
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1 This represents probably three months' worth of work 
2 in terms of what our association has done, letters, 
3 newspaper clippings and the like. We have been very active. 
4 And our goal is to pursue awareness, education and 
5 preventative actions. 
6 What I would like to do, if you could turn on the 
7 projector for a second, please. Close to home, we 
8 experience a number of things. And it's just to show 
9 graphically that there is a number of what you might call 
10 insults to the environment, and particularly an impact on 
11 the community. 
12 We live in Barron Park. I, personally, live on the 
13 creek. In fact, my ownership is part -- is part of the 
14 creek, right to the middle of the creek. Things that go 
15 down the creek directly affect me, directly affect our 
16 community, directly affect our children, et cetera. 
17 We have a series of activities that have been going 
18 on during the last year, mainly as a result of some 
19 unfortunate activities that occurred in Stanford Research 
20 Park, leaks to groundwater, leaks of PCB, TCH, TCE, into the 
21 Stanford Ditch, which goes directly into Matadero Creek and 
22 then flows the bay. 
23 we have experienced, within a very short period, a 
24 number of evacuations from companies that border on our 
25 community. And we have been involved extensively with the 
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1 City of Palo Alto, to a large degree, with Stanford 
2 directly. And what I would like to do is articulate some of 
3 those. 
4 One of the difficulties that we have experienced and 
5 lived through and, to a very large degree, solution during 
6 the last year -- in fact, the next card I would like to 
7 show-- it will be kind of busy, but the intent is that it's 
8 busy, there has been a lot of activities in terms what of 
9 what we dealt with. 
10 The Barron Park Association, representing the 
11 community, approximately 10 percent of the residents in Palo 
12 Alto -- Sam will go into more detail -- we house two 
13 schools, elementary schools, a high school half of the 
14 high schools, there is two in Palo Alto. And many of the 
15 residents in Barron Park work at the Research Park or at 
16 Stanford. And we are looking to live in absolute 
17 coexistence with the world. 
18 How to get there, if we have a toxic plume, if we 
19 have leaks to groundwater, if we have wells contaminated, 
20 PCBs in the creek, gas evacuations, toxic gas air plumes --
21 we need to deal with a variety of agencies of governments 
22 and universities and private organizations. 
23 If I just briefly go around, starting from California 
24 Department of Health Services. we deal directly with them. 
25 In fact, during the last several months, representatives 
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1 from the California Department of Health Services have come 
; 
2 down, had coffe~ in our living room and we talked about a 
3 community relations plan, as one topic. 
4 We have worked and dealt directly with the California 
5 Regional Water Quality Control Board, the u.s. EPA. Mr. 
. . 
6 Ralph Stern has spent many hours with us, in talking from 
' 
7 the u.s. level on how we might:be more active and listened 
8 to and to get through many of the myriad of red tape that we 
9 have experienced just to feel secure that we are living in a 
10 healthy environment. 
11 Also involved is' the Department of Fish and Game. 
12 Just down -- actually upstream Matadero Creek is another 
13 u.s. Agency, the Veteran's Administration building, which 
14 we, from time to time, talked with about certain things 
15 going into the creek. 
16 Additionally, we have got our Santa Clara County in 
17 two flavors. One is the county, itself, in terms of the 
18 D.A. and Department of Health Services. 
19 In addition to that, we have regional -- local 
20 regional district of the Santa Clara Valley Water District. 
21 Private wells that need to be tested. 
22 And continue around, other activities, the school 
23 district, which leases land from Stanford, which we may get 
24 into later about some problems there. There are some 
25 opportunities. 
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1 The City of Palo Alto, in terms of the Park and Rec, 
2 if something goes into the creek or otherwise. The City 
3 Council, all the time. Fire department and police 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
department extensively, just extensive 
of proactive alternatives, which I will 
scussion in terms 
k about. 
Quick-safe, which is not this topic; however, 
evacuation-safe is. And we are in the process right now of 
working directly with the City -- namely, the fire 
department and police department -- to set up an evacuation 
plan, par cularly for toxic s escapes, which have 
occurred and we would expect would continue to occur. 
Stanford University, in its many facets, as well as 
Stanford Research Park, namely Hewlett Packard, Teledyne, 
Black and Johnson, et cetera. 
With the experience in the last year that we have 
really focused on, particularly in the summer, we have 
been -- when things really came to light with confirmed PCB 
in Matadero Creek -- with the PCB in Matadero Creek, we 
began to do a number of things. One ws to work directly 
with the City, namely, the fire department, so that we can 
get samples immediately and understand what is coming from 
the Research Park into our area. 
What I would like to do at this point is to show a 
number of activities. I would like to go through them 
briefly. They are not insignificant, but together they 
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1 represent a lot of effort and time and consternation from 
2 time to time dealing with agencies to just live in an area 
3 that is free of toxic problems. 
4 CHAIRMAN TORRES: The purpose of this hearing, 
5 however, is the liability issue, in terms of landowners. I 
6 would be happy to have another hearing where we can discuss 
7 all of that. But the purpose for this record is to get on 
8 the record the issues of liability. 
9 Could you please restrict your comments in that area? 
10 MR. JOYNT: Yes. The intent here was to show a 
11 background, in terms of how a community is involved, in 
12 terms of the toxic problems, and so that it would give a 
13 flavor to the Committee that how what we would have to 
14 deal with, even as opposed to, you know, the legal 
15 liabilities. 
16 CHAIRMAN TORRES: We understand what you have to deal 
17 with. 
18 What I am trying to deal with is a record on the 
19 issue of liability. So could you please restrict your 
20 comments to that area, give us your opinions on that area. 
21 MR. JOYNT: Okay. 
22 ASSEMBLYMAN SHER: Could I suggest, though, a line to 
23 attack that. I think that you have experienced all these 
24 problems in Barron Park, so that any changes in California 
25 law that would expedite the clean-up of known existing 
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conditions and would prevent further spr of pollution are 
going to have a direct impact on your community to prevent 
the kinds of problems that you have been dealing with. 
MR. JOYNT: Yes. 
ASSEMBLYMAN SHER: Would that be a fair statement? 
MR. JOYNT: That would be more than fair. 
7 What I had intended to do was give a flavor of what 
8 we've experienced, in terms of the liability, because we 
9 will be living with that. 
10 So terms of landlord liability, however, it is 
11 that toxic leaks to water, to air, to creeks, to the 
12 wells -- however that is that is preventative law and 
13 actions, the Barron Park Association is on record and has 
14 been to continue focusing that that occurs. 
15 To speak directly as a lawyer or lawmaker, I do not 
16 have the capability to do that, nor will I -- nor can I 
17 address that. 
18 The sensitivity here, however, is that often, in our 
19 experiences, there is probably more than just 
20 finger-pointing, but rather even a confusion as to who is 
21 responsible. The chart that you see up here has been pretty 
easy to make, once we understood. In talking with the EPA 
23 and Department of Health Services and all, I am finding that 
24 this is all a new ball game for them, as well. 
25 So part of that is to share frustrations in that, the 
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1 quicker that we can get preventative action on two angles 
2 one is the companies and landlords, themselves, and the 
3 other is, how can -- in terms of your activity here is, how 
4 can the landlord then become more of a gentle leverage on 
5 getting things cleaned up? 
6 Because we do directly feel the effects of what is 
7 going on, irrespective of the liability question. So at 
8 this -- I apologize for not directly addressing that. It 
9 was by way of background that we are looking at preventative 
10 action. 
11 CHAIRMAN TORRES: All right. 
12 MR. JOYNT: So at this point, let Sam speak? 
13 CHAIRMAN TORRES: Sure. 
14 MR. SPARCK: Thank you. I, too, am glad of the 
15 opportunity to address this Committee as a member of the 
16 community at large. 
17 What I will do is put forth our neighborhood, Barron 
18 Park, as an excellent example, a good archetype, of the 
19 community at risk that liability legislation should serve. 
20 I will do this by briefly stating some community 
21 characteristics, the types of hazards to the community and 
22 the multiple jurisdictions that this particular community 
23 faces in dealing with the hazards. 
24 Out of this, I can identify or have identified two 
25 broad areas that legislation should address7 namely, 
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1 litigation should encompass a sufficient number of types of 
2 possible damage from toxics and it should provide quick 
3 resolution of jurisdictional problems and quick relief to 
4 correct damage and, finally, a brief s~~ary of the 
5 
6 
community interests or concerns with r 
hazards. 
to toxic 
7 The characteristics of our community. Our community 
8 encompasses both am e-family 
9 
10 
residences. It includes commer 
businesses* It s the us 
z with small 
streets and right-of-way. 
11 It contains much mature vegetation. It includes, as John 
12 mentioned, two ementary and one or high school, the 
13 daytime popul of which is about 2,400 students, 200 
14 
15 
staff, addi 
5,000 people. 
to the permanent population of about 
16 It containss the city sanitary sewage and storm 
drains, a number private wells. And it also includes or 
18 is bounded by ree of the four creeks that are in the City 
19 of Palo Alto. So that this makes Barron Park quite a 
representative community. 
22 
23 
24 
The nei faces a large variety of types of 
hazard, too. 
groundwater. 
creek beds. 
We face surface water contamination in the 
We also face flooding due to upstream buildings 
25 and parking lots that have been built and are being built in 
CAPITOL REPORTERS (916) 446-2757 
101 
1 the watershed area. we, of course, face release of toxic 
2 materials into the air. Many of the sources of these risks 
3 are within a half mile from the schools and residences. 
4 And, finally, we face chronic noise from industrial 
5 machinery and test cells, particularly evening and night 
6 use. 
7 So legislation drafted should define and address all 
8 of these various types of environmental and personal damage. 
9 That's one conclusion that I reached. 
10 Finally, our neighborhood faces an exceptional 
11 broad range of jurisdictions. We are part of the City of 
12 Palo Alto, of course, and receive police and fire department 
13 service. Parks and recreation and streets and sewers are 
14 provided by the City. 
15 We have to deal with the the Palo Alto Unified School 
16 District because the school is in the neighborhood. We 
17 deal, to a certain extent, with the County of Santa Clara. 
18 They run a bicycle path, part of the county-wide system that 
19 is in our area. We also deal with the Santa Clara Valley 
20 Water District that deals with flood control in the creeks. 
21 We or must face the actions of Stanford 
22 University as the operator of their fine research labs. We 
23 are also liable to possible action by the Stanford 
24 Industrial Park industries, this wide array of large 
25 corporations who are our near neighbors, our direct 
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1 neighbors. 
2 Finally, we occasionally have to deal with the State 
3 of California that operates State Highway 82, El Camino 
4 Real. And last, but not at all least, u.s. Government, 
5 the operator of the Veterans•s Hospital upstream from one of 
6 the creeks and an occasional source of pollution. 
7 This is a formidable array of jurisdictions with 
8 which a neighborhood community must deal. From which I 
9 would conclude and point out to you that legislation must 
10 serve to q ckly establish juri on in case of confusion 
11 and to provide, through this web of jurisdiction, quickly 
12 for relief or remedial action for any damage caused by toxic 
13 release. 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
So s full spectrum of risks and the multiplicity 
of jurisdictions and entities with which we must deal makes 
our community, I think, a representative model as an area at 
risk. 
So what are the concerns of such a model community 
with regard to hazards and toxic materials? I can identify 
five of them. 
First, we want legislation that adequately defines 
and deals types of toxic-related hazards and 
provides for quick r ief, as appropriate under the law. 
we wish the availability of timely remedial clean-up 
25 in the case of contamination. These are homes and schools 
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1 that we are with. Clean-up be as rapid as 
2 possible. 
3 
4 
5 
6 
7 
8 
11 
12 
13 
14 
15 
16 
19 
24 
we d so like to po out get public 
acknowl that litigation, an sode of litigation, 
impl an event of toxic r ease, , in turn, implies a 
one of the prime failure of eventive measures. 
communi concerns is e be strong eventive 
measures, 
better 
concerns 
mate s to 
The 
than for 
our desi 
cooperation as 
you again or 
CHAIRMAN 
wife Loi 
We 
Sunnyvale, 
, the case of cs, prevention is much 
ean-up cure .. 
, one our our 
ration with the users of hazardous 
the probab toxic release events. 
all means, wishes to cooperate, rather 
to act in an adversarial position. It's not 
final stress on prevention and 
concerns, I conclude my remarks. Thank 
opportunity to address the Committee. 
Thank you very much. 
itnesses are the s. Walter Rickey. 
My name is ter Rickey. This is my 
of -- a small piece of property in 
we purchased for our retirement, which has 
25 turned into a nightmare for us. 
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1 About three years ago, we were watching television 
2 news, San Jose Station 11, and they were telling about IBM, 
3 Fairchild and their problems. And we looked -- we were 
4 watching it, not thinking about being involved in it, in any 
5 of it, ourselves, when suddenly we see our own property 
6 shown on the screen. That was our first knowledge that 
7 anything was wrong. 
8 Well, I got to try to keep this brief. It's a long, 
9 involved story. I will get right to the point. 
10 About xty days later, we received a notice from the 
11 water quality services department. And in the meantime, we 
12 went right down there, and suddenly found out that the 
13 company had filed bankruptcy, which they went into 
14 bankruptcy. And we were left holding the sack. 
15 we immediately tried to cooperate to the best of our 
16 ability with the different departments involved. There were 
17 a number. The City of Sunnyvale, the County of Santa Clara 
18 and so forth. And to this date, we have expended -- in the 
19 first place, we haven't got deep pockets. In fact, in 
20 reference to my own pocket ••• 
21 We have expended just a considerable sum of money and 
22 there is no sight. And so far nothing has been done 
23 towards cleaning up the problem. It's just all in 
24 exploratory and monitoring wells. 
25 We have put eight wells down, three on other people's 
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3 
4 
6 
8 
24 
25 
property 
they are est 
of the 
we cannot 
it. So we ar 
don't 
where 
there 
must 
e 
So 
of the 
feel we ar 
in 
proper 
land 
thought. 
real 
property 
three. 
they -- we 
e 
State now wants to 
costs that w 1 
it were in a 
we 
a Catch 
cament 
e r 
even further. And 
double the value 
to sell or lease. 
We cannot borrow on 
I , we 
at an age 
we f that 
some answers to sort of problem. There 
d one 
We 
e our same I 
s say innocence didn't ••• 
victims. We are a new type of victim 
SHER: Is yours a residential property? 
No. This is a small commercial 
, it's no biger than-- it's a parcel of 
by 
SHER: So s was an investment. 
It was an investment for our old age, we 
t we had invested wisely. We had been 
this came along. 
was occupying three similar pieces of 
contiguous to each other. There were 
s was one of them. It so happened that 
know how it happened. we are still trying 
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1 to find out what happened. But ours is the only piece that 
2 shows any contamination. 
3 And some of the contaminants were not used on the 
4 property. That's another problem. We feel, from what I 
5 have learned from this experience, that I feel that some of 
6 it migrated from elsewhere. 
7 ASSEMBLYMAN SHER: Are you under an order from the 
8 Regional Water Quality Control Board to 
9 MR. RICKEY: We are under the Health Services. 
10 ASSEMBLYMAN SHER: The State Department of Heal 
11 Services? 
12 MR. RICKEY: Department of Health Services. We are 
13 under them. 
14 ASSEMBLYMAN SHER: They have taken a position that 
15 you are responsible for doing this evaluation because you 
16 are the owner of the land? 
17 MR. RICKEY: Yes. 
18 
19 
ASSEMBLYMAN SHER: Is that right? 
MRS. RICKEY: Yes. They were the only ones whom they 
20 could find initially, and so we -- we went ahead and did 
21 investigative costs. It was a manufacturing facility that 
22 did magnetic tape. They used materials that were flammable 
23 and explosive. So tanks had been put underground. 
24 They are not carcinogenic compounds. And most of the 
25 contamination was obviously from poor handling practices and 
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2 
3 
4 
5 From 
6 roughly 
is 
8 invest 
that, f 
pr 
MRS. 
our life 
lien law 
SHER: so is contaminated? 
A por • 
A portion in the yard area. 
determine, e is an area of about 
feet e is con tam ina ted .. But it 
g • , in 
oundwater, contaminants 
can , were never used on the 
SHER: Personal --
our assets. 
Our other assets that we've worked all 
SHER: That co dn't be done under the 
have been talking about. It wouldn't be 
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1 against further income either. 
2 SENATOR MORGAN: Mr. Sher, I think I am encouraged to 
3 hear you say that. 
4 ASSEMBLYMAN SHER: Well, I am talking about the law 
5 we have been talking about. It's not true necessarily in 
6 other states and it's not under Federal law. If this were a 
7 Federal Superfund site, then --
8 SENATOR MORGAN: I think my concern is that, as we 
9 draft this legislation, we see if there is a way that we can 
10 build in some protections. 
11 Yes, there is concern with a large landowner. And 
12 Senator Torres made a comment about, you know, just the 
13 little guys, you know, with the previous people that we had 
14 testifying. 
15 But it's not just the big guys. It's people like the 
16 Rickeys that I have been working with for the last three 
17 years while they have tried responsibly to solve the 
18 problem. As Mr. Rickey said at the beginning of his 
19 testimony, if there was a lien put on the property for 
20 clean-up, they are looking at clean-up costs probably twice 
21 the money that they could get for the property if and when 
22 they could sell it. If you can•t certify that it's clean, 
23 nobody is going to buy it and no one is interested in 
24 leasing it. 
25 What happens then in those cases? Is there going to 
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be pressure to ter them per 
r s at least 
? I think what we 
are say is d kind of 
protection for individual homeowners. 
LYMAN SHER: I own legislation best. 
And s that is 1 to 
State to actual carry out ean-
expended by the 
And it is limited 
to a 1 
recover 
personal 1 
income., 
the laws 
Health 
have got 
on 
i 
land, which State could 
value 1 There is no 
there is no attachment to future 
that sense, •s a lot more modest than 
been enacted in other states. 
v~~£'~'u: How much has the Department of 
estimated the clean-up would be? 
RICKEY: Well, we heard a figure of 750? 
• RICKEY: Close to 750,000. 
. 
. We have already put out 105. And we 
fees that I estimate to be around 80 or 
more. So we real 
MRS 
good 
Ours nee 
200,000 to 
And 
. 
. The property adjacent to us that is in 
d for 650,000. 
But he put in $150,000 of improvements. 
to ehabilitate it, ours needs at least 
back into acceptable shape. 
e's another thing. We -- if we could borrow 
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1 against the property and put it back in shape and if we 
2 could lease it, which we can't do, we could generate some 
3 income to help us and help towards the problem, our share of 
4 the problem. That's another problem. we can't make the 
5 property productive, which is very frustrating to us. 
6 CHAIRMAN TORRES: So under present law or proposed 
7 law, Byron, their personal assets would not be subject to a 
8 lien, is that correct? 
9 ASSEMBLYMAN SHER: Under AB 870, my bill, does not 
10 address in any way personal liability. 
11 Now, there are these cases we heard discussed today, 
12 Leslie Salt, different versions about whether there is some 
13 personal responsibility. But there is nothing in statute 
14 form in California that says that the innocent purchaser has 
15 a responsibility, if the State wishes it to be enforced by 
16 an action, there is nothing about a lien. 
17 But the bill I carry would have established the lien, 
18 but it would have been limited to any value that was in the 
19 property and only to the extent of the expenditure of State 
20 funds; not beyond that. It's under some other -- including 
21 the Federal -- legislation, protection of natural resources 
22 and other incidental costs that would have been included, 
23 covered by the lien. 
24 CHAIRMAN TORRES: And the individuals who were 
25 leasing the property, utilizing the property, have gone into 
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bankrupt ? 
They have into uptcy. 
CHAIRt4AN TORRES: Has the State gone after them in 
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4 any way? 
5 
6 
7 
8 
3 
RICKEY: Well, have 'em notices. I 
have seen a st the notices been sent out. 
But are ently ignor it. So I don't--
CHAIRMAN TORRES: s is ive action that 
I always 
they are 
going to 
these tes 
the people 
aggress 
expenditur 
the value 
property 
lien 
from the Department th Services, how 
fine the 1 e and how we are not 
State taxpayer dollars to clean up 
cause they are going to go after aggressively 
are responsible. 
. 
. They 
TORRES: I'm just saying, their 
is tempered by their incompetency. 
Keene .. 
KEENE: The lien is limited to the 
by the State. Is it also limited to 
eaned-up value, of the land, itself? 
r investments are made to develop the 
profit is derived from that? Does the 
the additional --
LYMAN SHER: The lien is attached as of the 
time the work is done. The money is expended and certain 
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1 recordation goes on. 
2 I would suppose, at the time the lien is recorded, 
3 let's say, the property is worth a quarter of a million 
4 dollars, and the State has expended half a million dollars, 
5 I think it would be a foolish landowner, under those 
6 circumstances, that would started pouring more money into 
7 it. 
8 What would happen, presumably, with that money is 
9 that the land would be foreclosed and sold and the State 
10 would recover $250,000 against the $500,000 that it had 
11 expended. But the lien would attach, I suppose -- if you 
12 had a situation where the clean-up had occurred and the 
13 landowner wanted to build a huge building on there and 
14 greatly increase the value afterwards, the lien would be on 
15 the land. 
16 I don't think, as a practical matter, that would ever 
17 
18 
19 
20 
21 
happen. 
SENATOR MORGAN: I have a question. 
CHAIRMAN TORRES: Senator Morgan. 
SENATOR MORGAN: Mr. Sher, maybe just a comment. 
As you look at 870 for the coming year -- you are the 
22 lawyers; I am not -- on page 4, where it says: "The Court 
23 may enter a decree of foreclosure and direct the sale of the 
24 encumbered property or so much of the property as may be 
25 necessary." 
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So you are saying that it's limited to that property. 
Talking about "as much of the property as necessary," I 
think is when the small homeowner gets scared that you 
are --
ASSEMBLYMAN SHER: It's the ty that was cleaned 
up; not some 
Act 
that we 
You actual 
After you 
property off somewhere else. 
, the foreclosure provision was a safeguard 
order not to let this be self-executing. 
have to go to court and get the court order. 
e taken all the , the court will pass on 
whether se steps were taken, including the opportunity 
12 for indiv s, abatement order, to go ahead and clean it 
13 up themselves. It's kind of a last resort and it requires 
14 
15 
8 
21 
24 
25 
court 
statute doesn't give the State the power, after 
recording the 1 , to go out and foreclose and get it sold 
without a court action. 
SENATOR MORGAN: I think it would be maybe comforting 
to people 
case is 
under the owner 
Cer 
background 
State not 
situation of the Rickeys, if it said, In no 
to permit going after other property 
of that same entity. 
SHER: we could clarify that. 
, there are other states, if you read the 
, that when the lien is available, gives the 
on subject property, but any property --
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1 So without its being cleaned up, it's not going to be 
2 developed. 
3 SENATOR KEENE: What if the lien exceeds the value of 
4 the property? 
5 ASSEMBLYMAN SHER: The lien woul be foreclosed. You 
6 get what you could. It happens all the time. When a bank 
7 has a security interest of a million dollars and a piece of 
8 property is only worth $500,000 now, with no personal 
9 liability, 1 you can squeeze out of it is the $500,000. 
1 You dispose the lien and you start over again. 
11 SENATOR KEENE: The lien terminates at that point. 
12 ASSEMBLYMAN SHER: You close the lien and the 
13 purchaser at foreclosure sale gets it free and clear. 
SENATOR KEENE: You should probably make clear that 
15 these publ liens 
16 SHER: That's the nature of the lien law. 
But I think, that's not clear in the Civil Code, we will 
18 fix it up. 
19 CHAIRMAN TORRES: Are you comforted or worried as a 
result of conversation? 
MR. RICKEY: A little of each. 
TORRES: we will adjourn on that note. 
MR. RICKEY: May I say something? I think I 
24 neglected to thank the Committee for allowing us to be here. 
25 I don't remember. My mind is --
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1 CHAIRMAN TORRES: We are appreciative of your 
2 presence. You have given us a very interesting perspective 
3 in this matter. I am sorry it's been such a --
4 ASSEMBLYMAN SHER: Mr. Chairman. 
5 I want to say that that testimony was very important, 
6 because it does make real what we are trying to deal with 
7 and it gives us a different perspective from a small 
8 property owner. So it 1 s very helpful. 
9 CHAIRMAN TORRES: This hearing is adjourned. 
10 (The hearing adjourned at 1:32 p.m.) 
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